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PEEF ACE. 




It is scarcely necessary to enter into any lengthened 
apology for submitting to -the public a new and enlarg¬ 
ed edition of a work like the Mitacshara. As already 
well known to the student of Hindoo law the volume 
is a commentary by Vijnyaneswaha on the Institutes 
of the Indian sage Yajnyawalcya, one of the highest 
authorities xu that law. Colcbroolce writing of the 
treatise says that “ the range of its authority and in¬ 
fluence is far more extensive than that of Jimutava- 
HANA’s treatise (the Byabhaga)-, for it is received in all 
the Schools of Hindoo law from Benares to the 
Southern extremity of tlie Peninsula of India as the 
chief ground of the doctrines which they foUow and as 
an auti- ority from which they rarely dissent ” 

Since the enactment of Act XI of 186.1 which abo- ^ 
shed the oflices of Hindoo and Mahomedan Law 
Officer a library of Hindoo and Mahomedan law 
Books has become indispensable to all connected with 
the administration of justice in this country. Pew 
Judicial Officers are masters of the oriental liinguages 
to an extent, that would enable them to refer to the ori¬ 
ginal law Books in Sanscrit or Arabic, .and even when 
they are, the diffioulty of procuring those books prevents 
thetr enjoying the full benefit of the advantages arising 
from their special knowledge. Before the passing of the 
Act, a responsible agency existed for expounding the law 
in matters in which the previous training of an English 
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ge could affoi'd him no help. Though it could not 
in all cases bo satisfactory to liim to rely implicitly ou 
the opinion of a subordinate officer, yet as that was the 
only alternative between perpetrating injustice from 
icrnorance and doing so from a blind confidence, it was 
accepted as the lesser evil, and to that extent only was 
the institution an efficacious means of dealing justice. 
But since the passing of the law referred to. Judicial Of¬ 
ficers have been left to c.xerciso their own judgment in the 
exposition and unravelment of doubtful and contested 
points in Hindoo and Mahomedan law, and the need for 
a Library of Books treating of those systenis of law has 
therefore been most jiressing. Tlie English translation 
of the Jililacsltara haring long since passed out of print 
a new edition of it is now offered to the public, sup¬ 
plemented by an Index, a Table of Succession, and an 
Appendix containing a collection of precedents from the 
decisions of Her Alajesty’s Privy Council, and of the 
Sudder and High Courts of the different Presidencies. 
No exertion has been spared to make the volume useful 
and acceptable to the Law Courts throughout the coun- 
trv, and a ready book of reference to all in matters of 
Hindoo Law, and the publisher will consider himself 
sufficiently recompensed if l;i- humble labors can but se¬ 
cure the approval of a kind and discriminating public. 
Should the book meet with the iiatronago anticipated, 
other treatises on Hindoo and Mahomedan Law will bo 
reprinted on a siinlar plan and duly jniblishcd. 


CALCU'm, _ 
JdiiKdi'l/ l 8 Ga. 



misT/f), 



C O N T t T S. 


CHAPTER I. 



Sect. I, Definition of inlieritance, and of jmrti- 

tioh. Disquisition on property. ... i 

Sect. IT. Partition equabale or unequal. Pour 
periods of partition. Provision for Wives. Ex¬ 
clusion of a son udio has a competence. ... 22 

Sect. III. Partition after the Eatber’s decease. ... 27 

Sect. TV. Effects not liable to Partition. ... 32 

Sect. V. Equal rights of Eathcr and Son in 
property ancestral. ... ... ... ... 11 

Sect. VI. Eights of a posthumous Son and of one 
born after the partition. ... ... ... 45 

Sect. VII. Shares allotted to provide for Widows, 
and for the nuptials of unmarried Daughters. 

The initiation of uninitiated Brothers defrayed- 

out of the joint funds. . 5I 

Sect. VIII. Shares of Sons belonging to dif¬ 
ferent tribes. ... ... ... 57 

Sect. IX. Distribution of effects discovered after 

partition . . . Cl \ 

Sect. X. Rights of the Dwyamiishyai/ana or Son 
of tAvo Fathers ’ . . . . . . 01 

Sect. XI. Sons by birth and by adoption. . . 00 

Sect. XII. Eights of a Son by a female slave, 
in ihe e.ise of a estate. . . OJ. 


CHAP'J'ER n. 

Sect. T. Eigh^f the Widow to inherit the eatatc 
of one, Avb '5 leaves no male issue. . . 90 



misr/fy. 



f . 


CONTENTS. 

Eight of the Daughters and Daughter’s 


family 


bGt. II 
Sons 

Sect, III, Eight of the Parents. 

Sect, IV. Eight of the Brothers, 

Sect. V . Succession of kindred of the same 
name : termed Gotraja or gentiles, 

Sect. "S I. Succession of cognate kindred, JBand/m .. 
Sect. \II. Succession of strangers upon failure 
of the kindred. 

Sect. VIII. Succession to the property of a 
Hermit or of an Ascetic. 

* • • 

Sect. IX. Ee-union of kinsmen after partition. 
Sect. X.Exclusion from inheritance. 

Sect. XI. Separate property of a Woman. '. . 
Sect. XII. Evidence of a Partition, 




116 

117 

121 


124 

128 


129 


130 

133 

137 

141 

154 


- 000 -- 

SUPPLEMENTAEY. 

Index. 

Table of Succession. 

Appendix. 





miST/fy 



PKOM THK 


A COMMENTARY BY YIJNYANESWARi " 
ON THE INSTITUTES 

yajnyam^alcya, 

CHAPTER I. 


SECTION I. 

Befimiion of Inheritance ; ancl of partition.—DIa^ ' 
. I^fi^ition on I^roperty. ' ' 

divine, lias been thus 
.explained With [its various]' distinctions; the parti- 

hoUnMS^°'^^^^^*^ ^ propounded by the image of 


aknotations. 

1. ^vidancff/tuman and dwifie.] latoudio/^ to ex^touud with great care 
the chapter on iiiheritanco, the author shows by thu vem the connexiou 
of the first and soooud volumea of the book. SuboJ'hmi, 

m unrtffo of hoUno^s.-] Tajnyawai.cya, hearing the title of contempla¬ 
tive saint (Yoffiswava,) and here termed the image of holmesi 

amurti.) BAlAAf-iOHATTA, ' ^ 
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Uere the form lieritage (d<(yo) signifies that 
wealtli, wliicli becomes tlie propei’ty of another, 
solely by reason of relation to tlie o-\<^ncr. 

3 , It is of two sorts : unobstructed fapratibatKrhu,) 
or liable to Qhsi\:vici\o\\ (sapmtib((ncVha.) The wealth 
of the father or of the paternal grandfather, be¬ 
comes the property of his sons or of his grandsons, 
in right of their being his sons or grandsons: and 
that is an inheritance not liable to obstruction. Bnt 
jjroporty devolves on .parent.s (or uncles,) brothers 
and the rest, upon the demise of the owner, if there 
be no male issue: and thus the actual existence of 
a son and the survival of the owner are impediments 
to the succession; and, on their ceasing, the property 
devolves [on the successor] in right of his being 
uncle or brother. This is an inheritance subject to 
obstruction. The same holds good in respect oi’ their 
sons and other (descendants.] 


AXXOTATIONS. 

2. SolrJif by reason of relation.'] Solely’’ excludes any other cau.*ie, 
j-iicli aa inireUa>i9 or the Itko. “K.Ulion/’ or tlir relaLivo oouditioii of 
parent and oflspring and »o tortli, nniHt l>o nnder^tood of that other per¬ 
son, tt 3on or kinyuion, with reference to the owner of the wealtln 
IUL.\ii-Bn.\rrA. 

The luvuniiig i.s thic. Wi-alth, which bccoDies the property cf nnother, 
:u;> a s^ii ur dlior pciA.)n i»cnn‘iig rel itica,) in right .if tho relation of 
iiirapriit^ and parent or th^ lil.-M, xvUich he bear.^ to father or other 
lA-lative who itj owner of tlmt wcuUli, is .siguilied by the term heritage, 
tSiihod' litni 

In rtyhi of their heiny his sons or yrandso/is.'^ A son niul a graud- 
have property in the wealth of a father and of a patorn.al grumllutl.cr, 
without r^upposition of any other canso but themselves. TlniiK eonse- 
♦i -ieiitly is inhoritanoc not subje f to obstriietion. tSuhotVhiui, 

Projicriy </< i jh c:: on parenh Vi^WTiAVATtA-niiATTA roads paii'nts, 
and the* rcaf’ mif^i-bhrairnUn-irni aid expounds ib ‘both 
>ndi biothoig and go forth.’ BALA^r-niiATTi writes and 
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ON INHERITANCE. 




Partition (oihhaga) is the adjustment of divers 
riglits regarding the whole, by distributing them on 
particular portions of the aggregate. 

5 . Entertaining the same opinion, Nareda savs, 
“ Where a division of the paternal estate is insti¬ 
tuted by sons, that becomes a topic of litigation 
called by the lyise partition of heritage.”"^ “ Pater¬ 
nal” here implies any relation, which is cause of pro¬ 
perty. “ By sons” indicates propinquity in general. 


ANNOTATIONS. 

interprets ‘ au uncle and .a brother ot the like,’ (inMvya-hhratratlmam ;) 
but notices the other reading. Both aro countenanced by difl'srent copies 
of the text. 

The same holds ffond in respect of their sons ITorc tI*o sons or 

other descendants of the son and grandson aro iutendotl. The meaning is 
this; if relatives of tho owner bo forthcoming, tho suocessioa of one, whoso 
relation to the owner was immediate, is inheritance not liablo to obstruc¬ 
tion : but the Hiicotgsion of one, whose relation to tho owner was mediate 
or rvraoto. is inhoritanee Bubjtol to obstruction, if immediate ttJlatives 
exist. tSnbod'hini. 

In respect of their som cSv.] Meaning sons and other descendants id 
SODS and grandsons, as well as of uncles ,nd the rest. Tf rekUves of the 
owner o forthcomiug, the succession of one, whoso relation was immediate, 
comes under the lirst sort; or mediate, under tho seoond. Baiam-bhatta. 

4. Vavtitionis the adjustment of divers rirjhts,] The adjustment, or 
special allotment severally, of two or more rights, vested in sons or othern, 
rtdativo jx) the wholo undivided estut ,", by refer* iog or applying those ii^;hU 
to parcels or particular portiqns of tho aggregate, is wh it the word ‘ par¬ 
tition’ Bigiiifios. SubotPhini and Bala>e-bhatta. 

5. 1\ hen a divUion of thr patenur r.datrf nongiderahl' ’* tnia- 

lions occur in tliia text os cifod by di!f>ronf uiuhois. It in Iuto read 
piitiruHiju and Baeaw-rhatia status the < ryinob-gy oi ^ .itru rigni^'ying 
< of or b^loiiginu to a fathor/ Jfa ri iibiucB tlirt i in the 

pitrf/aspu, ns uogrammatieal. It is r.nd in the Mndona-rtilixt^ pitiudth 
<of ii fatlier iS:.-.’ Other vanitiorn^ oc^nir upon oth r terms of the toxi 

• Xaukp/. 1-3. 1. 









THE MITACSHAEA 


CHAP 




The j)oiiits to be explained under this [head of 
inheritance/] are, at what time, how, and by whom, 
a partition is to be. made, of what. The time, the 
manner, and the persons, when, in which, and by 
whom, it may be made, will be explained in the 
course of interpreting stanzas on those subjects 
respectively. What that is, of which a partition 
takes i^lace, is hero considered. 

7 . Does partition? or docs 

partition of pre-existent property take place ? Under 
tliis [head of discussion,t] proprietary right is itself 
necessarily explained : [and the question is] Whether 
property be deduced from the sacred institutes alone, 
or from* other [and temporal] proof. 


AKNOTATIOXS. 

Mliich is here read ianayaih for jmtraih ; calpyate for pracalpyate ; and 
vyvahara-patJiim for tad-vivada^padam* The last is noticed by the cora- 
jnentator JBalax-bhatta. A disagreement also occurs respecting the 
pronoun for-which some substitute yas tu, and yaitu. See Jimuia- 

VAIIANA G. 1. § 2. 

Paternal here mplics c5'c.]’:;"Tlie meaning, hero expressed, is that the 
word ‘'paternal,*^ as it stands in Nabeda’s text, intends what has been 
tcnncd [by tht author, in his definition of heritage,] ‘ relation to the 
owner, a reason of property.’ SuhmVhini* 

It intends any relation to the owner, as before mentioned, which becomes 
ft cause of property: and it coni;* vj’-cntly includes the paternal grandfather 
and othei [predcc<*'3ors.] The author accordingly obw-rveB, ‘ that “ by sons” 
indioatos propiniiuity in generalmeaning any immediate relative. 
Balam-dhatta. 

7. Doei }>ropcrty arUe from partilion,'] Hero the enquiry ia twofold: 
for the substance, which is to bo divided, is the subject of disquisition; 
and the doubt is. whether partition be of proiicrty, or of what is not pro- 
jkcrty. For the sako of this, another question is considered: Is partition 
^i c caiLso of property, or not P If it be not the cause of property, but 
jirlu aiono bo 80; then, sinoo property is by birth^ it follows that paiUUoii 

BALAX-nUAirA. DAJLiU-iiEATTA, 
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[It is alleged, that] 
from the sacred code alone 




the inferi'iug of property 
is light, on account of the 


text of Gautama ; “ An owner is by inheritance, pur¬ 
chase, partition, seizure,* or finding.! Acceptance 
is for a Brahmava an additional mode; conquest for 
II Cshatriya', gain fora Vaisya ov Sudra”t Eor, if 
property were deducible from other proof, this text 
would not be pertinent. So the precept, (“ A Brah- 
mana, who seeks to obtain any thing, even by sacri¬ 
ficing or by instructing, from the hand of a man, 
who had taken what was not given to him, is con¬ 
sidered precisely as a thief ;”|1) which directs tlic 


ANNOTATIONS. 

is of property. This is one disquisition, whioli the author proposes by the 
question docs property arise from partition &’c.” Another inquiry re¬ 
lates to the subject of property. Tho a.ithor introduces it, saying “pro¬ 
prietary right is explained.” Here the right of property is the subject of 
discussion: and the doubt is whether it result from the holy institutes only, 
or he demonstrable by order and temporal proof. That question tho author 
proposes. ISuhoiVhim. 

Tho substonce, which i« to be aivided, is the subject of tho first dis(iuiai-, 
tion. Here the question is, whether partition of what is not property, bo 
the cauitf of propriotary right; and thus right, arising from partiHon, 
would not he antecedent to it, since partition, which becomes tb( enuso of 
that right, had not yet taken place. Or is partition not the reason of pro¬ 
perty, hut birth alone? and thus, siufo proprietary right ihenco arose, 
partition would bo of property. This is one disquisition, which tho an! hor 
proposes: “Does propert}' arise &5." He intreduces a second question, 
whicli son'cs towards the solution of tho first. Balam-iuiatta. 

8 . It U alleged that the infern 'g of property frmn the saet'd eode ‘U ott- 
right,'] Tho r'.utbor licre states tho oppoiirrit’b iirgumt ni. ^Sfdwd'hwi, 

Of. nccotttU of the of Ct’ n r\.u s .“j Jf pj*oi»crtv wero <lodu(‘ildo from 

other, that is from tenq»oral, proof, thin pussngc ol Gaiuama’s institutes 
would pot bo pertinont, sinto it weul I be if it were a more repetition 

of what was otherwise known. BAi.AM-BitMTA. 

• Appr.hensio, vel occupatio. t Inrontio. 

■\ Oahajia, 10,39.-12. Vide infra. § 13. i' Mesc 3. 'Mi*. 
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ji^isliiuent of siicli as obtain valnaliles^ l)y officiat¬ 
ing at religious rites, or by other siinilar means, from 
a wrongdoer who has taken what was not given to 
him, would be irrelevant if property were temporal. 
Moreover, were property a worldly matter, one could 
not say “ My property has been wrongfully taken by 
“ hinrfor it would belong to the taker. Or, [if it 
be objected that] the property of anotlier was seized 
by this man, audit therefore does not become Ibe. 
property of tlio usurper; [the answer is,J then no 
doubt could exist, whether it appertain to one or to 
the other, any more than in regard to tlic species, 
whether gold, silver, or the like. Therefore property 
is a I'esult of holy institutes exclusively. 


ANNOTATIOJtS. 

For it icGufd belong •Jc*] The thing would belong to the taker; sinee 
that relation would bo alono the subject of perception. BAL.\M-i»nATTA. 

Therefore property is a result of holy institutes exclusirch;, ] If property 
be worldly, it would follow, that, when the goods of ouo man have been 
seized by another, should tho person, who has been despoiled, aUirm oon- 
uerniiig them, my property has been taken away by this man,” a doul)t 
would not, upon hearing that, arise in the minds of tho judges, whether 
it be tho property of one, or of tho other. As no doubt exists regarding 
the species, whether gold or something else, when gold, silver, or any other 
worldly object, is iu.Hpooled ; ^ none would exist in regard to property, 

for [ac'^ording to tho suppobUiunI it »< a worldly matter. But doubt does 
avi.ie. Ihcreloj*-. it oaunot bo ailirmod, t'ua*. tho usurper has no property. 
Or [the meaning may be this] tho opponent, who contends that it is not 
the property of the captor, bcoau.se that, w]»ioh has been Hcized by hnu 
is another's property, must bo asked, Is there or is there not, proof, tlmt 
property is not vested in tho captor? [The opponent] impeuchos the fust 
part of the alternative: ‘*then no doubt could exist &cf The notion is 
thu; As no doubt ai’sos concerning the species, when there is denionstra- 
tioTi that it is gold or silver ; so likewise, in the proposed case, no doubt 
• ould ariflc. Kor is th second part of the alternative admissibb ; for, if 
no evide-U's; , it . ould "'I be oiliimcd, that the c«)>lor has not propui fy 
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^ To this the answer is, proi^erty is temporal 
only, for it effects transactions relative to worldly 
purposes, just as rice or smiilar substances do : hut 
the consecrated tii’c and the like, deducihle from the 


sacred institutes, do not give effect to actions rela¬ 
tive to secular purposes, fit is asked] does not a 
consecrated fire effect the boiling of food; and so, 
of the rest ? [The answer is] No; for it is not as 
such, that the consecrated flame operates the boiling 
of food ; but as a fire perceptible to the senses : and 
so, in other cases. But, here, it is not through its 
visible form, either gold or tlie like, that the pur¬ 
chase of a thing is effected, but through property 
only. Tliat, wliich is not a pei'son’s proi>erty in a 
thing, docs not give effect to his transfer of it by 
sale or the like. Besides, the use of property is seen 
also among inhabitants of barbarous countries, avIio 
arc unacquainted with the practice directed in the 
sacred code: for piu’chase, sale, and similar transac¬ 
tions are remarked among them. 


ANNOTATIONS. 

OmilUng, h.nvcver, tliis part of the voasoninR. the author clcaw the 
navoroKj-. argument, conoludiug that-property is .K.lucca s .lely from the 
sftCTcd code. andBAiAix-BnATT.i, 

9. U temporal The author proves his propositieu, that 

property soeular, by logical dedttctiyn. rropetly is worldly for i'. rffrcfs 

iransactions rolativo to worldly purposes. Whatovor dc's oJic. t. temporal 
eu s, IS temporal. as rice and other similar substauces. Such t ^o ih pro- 
peiiy, Theiefore, it is temporal, Hut whah vor i.s not worldly, ^ 

nut .secular purposes. n ^loascoratcd fire aud uthvr npirilurtl 

SubotV/inn. 

J- >t 13 rM 03 such IhoL (till ‘’o:ncrratect j ^ llrtllowod fuv 

hub two chavaoto." • the spiritual ou- of con«>'or,,iiou ; atul tho worldly ouo Of 
ooiid-’Ustion. Ii ulloct!! tiro boiling of food ill i(| ^Yurldly capacity iwliro ■ 
•not io Iti cjiir-tunl f.r... .s oroscuah'd - For, if 

tiopod -apneity. a Uvular to, war ^‘■piritual actor oi-conswra- 


'N ■' 
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Moreover, such as are conversant with 
Kence of reasoning, deem regulated means of ac* 
quisition a matter of popular recognition. In the 
third clause of the Lipm sutra,* the venerable author 
has stated the adverse opinion, after [obviating] an 
objection to it, that, ‘ if restrictions, relative to the 
‘ acqxiisition of goods, regard the religious ceremony, 

‘ there could be no property, since proprietary right 
‘ is not temporal;’ [by shoeing, that] ‘ the cfTicacy o€ 
‘ accei>tancc and other modes of acquisition in con- 
‘ stituting proprietary right, is matter of popular 
* recognition.’ Hoes it not follow, ‘ if the mode of 
‘ acquiring the goods concern the religious ceremony, 
‘ tliere is no right of property, and consequently no 
‘ celebration of a sacrifice ?’ [Answer] ‘ It is a 
‘ blunder of any one w'ho affirms, that acquisition 
‘ does not produce a proprietary right ; since this is 
‘ a contradiction in terms.’ Accordingly, the author, 


ANNOTATIONS. 

tion, would not effect the boiling of food. Therefore the objection duos not. 
hold. Then, in the proposed caae, gold oi other valuable would effect the 
Bocular purpohf: of s ile and puroh i3«*, in its ebaraotor of gold or the like, 
not in that of propert 3 '. The author replies to that objection: ** It is 
not through its visible form Besides, the use of property is observable 
umoTig bttfbariuns, to whom Iho praotioe enjoined by the Bacred institutes is 
unknown : and, sinc<^ that cannot be othorwiae accounted for, there is evi¬ 
dence of property being secular. :i 

10. The lipsu sutra.1 Th<* ^ufru, or ni»horism, horc quoted, is OU the 
de.-^irc of acquisitiou and ia the sieond topic {aThirarana) in the 

first soction of the fourth br>ok (aTht/aya) ..f apUnrUra.** I»\ .Taiuini, 

entitled Mimansa* t^uhoThim and BALAM-BUATi 

lipsa sutra.] In the first clause {oarnaca)^ the 
dlatincikin jefween religiO^* personal purposes is ox^mined. tn the 
thc inquire' i-j 'i^holhci ihe milking of kioe and similar pre- 
prtrittmn he relative to thperson or-to tln> of religion* In ihe third, 


• iV.md ..>a, 4.1 . 
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acknowled-ecl property to be a popufei- 
-HPtioii, Avhen he states the demonstrated doctrine 
proceeds to explain the purpose of the disquisition 
ill tills manner, 'Therefore a breach of tlie^restric- 


ANNOTATIONS. 

jtlie question examined is whstlier restrictions, noticed in primeval revela¬ 
tion, as to the means of acquisition, (such as these, ‘ letla Brahmana ac¬ 
quire wealth by acceptanco or tlicf like, a Cshatriya by victory and 
so forth, and a Vaisya by agriculture &c.’) must be taken as relative to the 
persoa or to the reliijious ceremony [porforincd by him.] Siibocrhini and 
Dalajc-uhatta. 

The position of the adversary is, that, injunctions regarding the moans 
of acquisition ooucorn Ihu religions ceremony, througli the medium of tho 
goods used by the agent; for unless that be admitted, llm precept would 
be nugatory, because there would bo ho one whom it aftbeted. Subod^Junu 
Tho moaning is this: As in the case of an acquisition of goods under a 
precept relative to sacrifice, such as this ‘‘ purchase the moon plant,’** the 
injunction regarding the acquisition of goods concerns tho religious 
oerenion} ; so docs tho injunction respecting acceptanco and other means of 
acqu i sition. H a la m - bii A.tt a . 

The author states an objection to this position of the adversary. The 
objection is this : tho question, considered in the thud clause of tlmAf/wa- 
suira, is whether injunntions regarding ly^quisition of goods concern tho 

reli^ns eeremouy or the person. The opponent’s position is, Umt they con¬ 
cern tho cc-remony. That is not congruous. For, if the injunctions.regarJin- 
„o.iuis.l.on of goods, concern tho religious ceremony, no proi>erfy would arh.T 
since property, being spiritual, would have Ao nwldly oauso to prodoco it; 
and no other means are shown in scripture; and tlia injanciious regarding 
acquisition, being relative to tho ceremony, aro u«»t relative- to any thing 
eUo: thus, for want of property, tho reli-fnus rites w.mld not be oomploio 
with tiiut which was not properly ; ind oonsotiuently tho position, that in- 
junctions, regarding acquisition of good.'i, rono.i^u tho ajt of .religion, 

inoongniou?. Suhoirb.ii. 

llo revives the t>ositiuu by answering that objediou; and tho. notion is 
tin's; the iujunotibnB, regarding acceptance ami the like, accompli Oi pro. 

• So-MA, As.jcpias aoida. Rox». ^ ^ . 
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afFocts flio porsou, not tlio religious ceremony 
ami (lie meaning of this passage is thus ('xj)ounded,^ 
‘ It restrictions, respecting tlic acquisition of chat- 
‘ tels, regard the religious ceremony, its celebration 
' would be perfect, Aviih such property only, as Avas 
^ acquired consistcMitly with those rules; and not so, 
^ it perfonned with wealth obtained by infringing 
them; and couscqucmtly, according to the adverse 




ANNOTATIONS. 

perty ; and (liey will become relative to the religions ceremony through the 
Diediuiii of goods adapted to the performance of the ceremony ; as the husk¬ 
ing of grain, which effects tlie removal of the ehatf, conVierns the religions 
ceremony through the medium of clean rice which is adapted to the cere¬ 
mony. But the wise consider property as a worldly matter [resulting from 
birth,] like the relation of a son to hi father. Consequently there is no 
failitrc iu the completioa of religious rites [as supposed iu the objection.] 
Admitting, that, because injunctions regarding acquisiti >n concern the 
religions ceremony, the acquisition likewise must relate to the ctromony; 
does it not follow, since it relates not to any thing else, that there is no 
such thing aM property ? and would not a failure of the religious ceremony 
ensue? [Wlicrofore the advi^^a^y *3 position is erroneous.] The author 
slates the objection and coufules it with derision. ‘Some one has blundered, 
uflinijing tliat acquisition does not produce xiroperty, for it is a 
contr.adiction in terms.* Such is the construction of the soutcuec; and the 
lu^-aiiing b this: Acquisition, which is an accident of the acquirer^ Isa ro* 
iatum two otijMcta [tlio owner and his ow'ii] like that of mother 

uud son. Conscqaeully, there < an he no acquisition without a thing to bo 
acquired j uud it is n coutrailiotioii in U rn) >to 13 ' * uuquiyition docs not 
prodiice a proprietary right,’ as it is to alHnn ‘ my mother is a barren^ 
woman.’ SuhmVhini and DALVM-nUATTA. 

The demonstrated conclusion is, that, since valuables, being intended for 
every purpose, must be relative to tho person, rcstiicUous, regarding the 
acquisition of them, must coiicerji the person also, BAL^M-Bir.vTrA. 

The pur])ose of the disquisition under tfiis topic of inquiry is staled. 
It .’h interpreted by the ycnerablj author (pRAiiiucAUA-GURr.) The 

By the commentator on the ; PjiATm^cAfi.v suruumed Guru, 





1 . 


ON injieuitance. 




the fault would not affect the man, if he 
‘ deviated from tlie rule: hut, according to the de- 
‘ monstrated conclusion, since the restriction, rc- 
‘ garding acquisitions, affects the person, the per- 
‘ formance of the religious ceremony is complete, 

‘ even with property acquired by a breach of the 
‘ rule; and it is an offence on the part of a man, 

‘ because he has violated an obligatory rule.’ It is 
consequently aclcnoAvledged, that even \vhat is gained 
by infringing restrictions, is property: because, other¬ 
wise, there Avould be no completion of a religious 
ceremony. 

11 . It should not bo alleged, that even what is 
obtained by I'obbcry and other nefarious means. 


ANNOTATIOXS. 

iraplicil sense is tins. According to the adver arc’s position, thcro is no 
ofl'euco affucting tho person, in violating the iiijuiiotion. Cut tho religi¬ 
ous cerenioii) is not duly accomplished with goods accpiircd hy a brrucli of 
the injunction. It is the religious ceremony, lliiTcforp, which is aH'e-ted 
Uul. according to tl.. demonsUaled doctrine., since the restriclion- 'conocru 
the person, the oftenee m his if hei infringe the rule; .end tic rdi.-i...., 
mony is not affected. Suhod’/iini, ” 

The‘nuAor.V way of closing tho argument, stales tho result appli¬ 
cable to the subject propo^el. It is acknowledged by the m.ointainer .j' ho 
. gh doct.iuc, that even what IS gained by infringing the rule, much more 
nhati.s Bcejuu-cdby other means, is plopeity. n.vi.vn-Bu.viT.,. 

Olherensc, that is, if a right of property iu wealth ;.o<iairod . you by 
mfnugmg the lulo, 1.0 not admitted; then, siuoe. n., pr,, I-...pornl 
because the restrictions cmceni ta-’ r. ligious . r .m.-.y faml tln.t 
thus ae.jinrcrl, docf . lik w:* -,] thrieforo ilio m.-.r;. ..f I -, inj, ,v..,i.,lKo 
unat' iiu”Mr, b’hi • im feiuj'i-r.ti pr 
there ccniM be no ri ccrt;ir."’iy, r. 

it. A/;/»’ ;u..' 1 ; AM-iin " ; •. 

It ^hnvftl ;i ‘t II alhii ti, that ^ yen (,{•> >, . ; ’ 
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"be property. Eor proprietary right in such 
instances is not recognised by the world; and it dis¬ 
agrees uuth received^ practice. 

12. Thus, since property, obtained by acceptance 
or any other [sulTicient] means, is established to be 
temporal; the acceptance of alms, as well as other 
[prescribed] modes for a Brahmana, conquest and 
similar means for a Cshatrhja, husbandry and the like 
Tor a Vaiftjia, and service and the rest for a Sticlra, arc 
propounded as restrictions intended for spiritual pur¬ 
poses; and inheritance and other modes are stated 
as means common to all. “ An owner is by inheri¬ 
tance, purchase, partition, seizure or finding.”* 

13. Unobstructed heritage is here denominated 
“inheritance.” “Purchase” is well known. “Par¬ 
tition” intends heritage subject to obstruction. 
“ Occupation” or seizure is the appropriation of 
water, grass, wood and the like not previously ap¬ 
pertaining to any other [person as ownert]- “ Eind- 
iug” is the discovery of a hidden treasure or the like. 
‘ If these reasons exist, the person is owner.’ If they 
take place, he becomes proprietor. ‘ Eor a Brah- 


'§L 


A:% NOTATIONS. 

kay and oilier nefanous m(.^!»s, bcTomc property? The author obviates 
that objcclioD. It dvps not become so. Jlc ronoves the inoonseqnence of 
the reason. For the employment of it as such in salo and oth. r iransac- 
tiob. not familiarly seen in practice. liAL\M-DTiATTA. 

12. T/iUS since propertij uhtained h\j ucceptanco Property being 

ihus proved to be temporal, tlie author successively refutes the several 
arguments before cited in support of the notion, that it is not temporal. 
BAUViT-BlTATTA. 

Cummun to o//.] Including even the mixed classes. Balam-bhatta. 

I'h If tiicse reasons exht^ the pereon is owner.'] if such reasons are 
hibjv. u [to e.\us(, j the owner is known. iHuhodldhi and BXxA&i-BnATrA. 

^CiAn AiiA, 10. '0, already cited in § 8. t Baiam-bhaila. 
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is obtained by acceptance ov 



that, Avhich 

. is additional;’ not common ' [to all the tribes] 
“Additional” is understood in the subsequent sen¬ 
tence : ‘ for a Csha(rii/(>, what is obtained by victory, 
‘ or by amercement or the like, is peculiar.In the 
‘next sentence, “additional” is again understood: 

‘ what is gained or earned by agriculture, keeping of 
cattle, [traffic,] and so fortb, is for a V'aisyct pe- 
‘ culiar; and so is, for a Sudra, that Avhicli is earned 
‘ in the form of wages, by obedience to the regener- 
‘ ate and by similar means.’ Thus likewise, among 
the various causes of property which arc familiar to 
mankind, whatever has been stated as peculiar to 
certain mixed classes in the direct or inverse order 
oi tlie tribes, (as tire driving of horses, which is the 
profession ot the Sutas,* and so forth,) is indicated 
by the word “earned” OiirvishtaJ : for all such ac¬ 
quisitions assume the form of wages or hire; and 
tlie noun (nirvesaj is exhibited in the Mcandif as 
signifying u-ages. 

"l4.‘ As for the precept respecting the succession 
of the widow and the daughters &c.J the dcclara- 


annotation's. 


Eolli commentaries read Jm/afeshu jwjayaU .wami, ‘ Such reasons c-xist- 
nig, an owner e.\ists.’ But copies of the text o.\hibit jnteshu hyate 
swmut, ‘ Such reasons being known, tho ow'toer is known.’ 

The meaning of the terra is ‘ excellent.’ BAL.tM-jinA'iTA.. 
M. As/or the precept r. epecliuy the successib;,.] The author obvial's 
objection, that, if property bo a. w.irldly matter, tbe import of tbe text 
ited is inconsistent, as it provides hy prcoopt. that the widow nnd 
Oior p rhons hhall inherit on the owupr’s demiup. Siihodhini and 
TTA. 


*0 \x Uzt of L'bvvfitnn which the.so words arc 

ary ot amera stnha in three books ^ Cp i 

irs in iho 3(1 book of tbe Amera cosha, Ch 4 
2. Scot. 1. § 1, 


tnlipn. 
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[of the order of succession,] even in that tex 
is intended to prevent mistake, (although the 
of property be a matter familiar to the uorld,) 
where many persons might [but for that dcclara lonj 
be supposed entitled to share the heritage by reason 
of their affinity to' the late owner. The nhoie is 
therefore unexceptionable. 

15. As for the remark, that, if property were 
temporal, it could not be said “ my property has 
been taken away by him tliat is not accurate, tor 
a doubt respecting the proprietary right does .arise 
through a doubt concerning the purchase, or other 
transaction, Avhich is the cause of that right. 

IG. The purpose of the preceding disquisition is 
this. A text expresses “When lirahmanas have 
acquired wealth by a blaniable act, they are cleared 




ANNOTATIONS. 

7'he declaration of the order of succession BaLAM-dhatta notices as a 
variation in the reading, the words hcr^ supplied ; crama-smarnnain * * de¬ 
claration of the order of succession,’ instead of sniaranatn * declaration. 

lo. As f< r the remark^ (hat if property t^cre tempond.^ The sense is 
tlii.s: iu ’lick a case, the proposition ^ another’s property has been taken 
by him’ is ’.imply apprehended from the allinnation of the complainant. 
But that i-s apprehension, not proof. Accordingly, if it be contradicted, 
a doubt arises rcTpoeting the caurn of right. Thus, if the coraidainunt 
dc.lare, “ my goods havo been taken by him,” and the defendant affirm the 
contrary, a doubt arises in the minds of umpip's ivhoiher the thing were 
uiijuatlj seized by that man, or were fairly obtained by purchase or title- 
and so, from a doubt re.specling a purchase or other cause of prope- 

* arises a doubt concerning property which is the effect, •^ubod'hini, 

IG, The purpose of the preceding disquisition is this,'] Admitti 
pi'Tty to bo a worldly n alter; still [its nature] seems to be an unh 
of inquiry] under ths head of inheritance, since it matters 
proporty he tempor-'d or .spiritual. Apprehending this objec’ 
pi lo explain the purpo-sc of the disfjuisition. SuboJ 

' vide: h/. 
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rigid 


^ the abandonment of it, with 2n-ayer and 
aiisterity.”* Now, if proiievty be deduciblc only from 
sacred ordinances, tliat, which has been obtained by 
accejiting xweseuts from an iinin-ojier i^erson, or by 
other means which are vc2)robated, would not bo 
2)ro2)erty, and consequently would not be partible 
among sons. But if it bo. a worldly matter, then 
even what is obtained by such means, is property, 
and may be divided among heirsand tlije atonement 
abovementioned regards the acquirer only : but sons 
have the right by inheritance, and therefore no blame 
attaches to them, since Mexu declares “There are 
stwen virtuous means of acquiring projierty : 
inheritance &c.”t 

17 . Next, it is doubted whetlier pro2)erty 


VIZ. 


arise 


from partition, or the div ision be of an cxisteni, riMit. 

18 . Of these [positions], that of property arising 
from partition is right; since a man, to whom a son 
is born, is enjoined to maintain a holy fire: for 
property were vested by birth alone, the estate would 
lie common to the son as soon as born; and the 
father would not be competept to maintain a saori- 


A^'XOTATlOXS. 

IS. Is aiiomeu to mniniai,, a holy ./i,-, .] For it is ordained by a I'assago 
(.f the I cilu, that “ he, who has a son lioni and who has black [not jjrcv] 
l.air, should consecrate a holy tireand the meaning of that pnssago'is 
this ; ‘ one wlio has issue (for tho term son implies issue in gt acral :) and 
‘ whose hair is. [yet] black, or who is in the itrimo of life ; that is, who ic 
* capable; oiio, in short, who is qualilbnl ; mint perform Iho coiisecratiou 
ami mninienauce of a holr fire.' Boos not this rrh.lo to the consecuujoa 
of Bacriiiclal tires, not to Bio rise of pioporty from pai-ritiou r Antioipuiiu- 
thi'j objection, Ik adds “if piojHUy wt lo by birth &c.’’ The meaning it 
this; ‘if property arose from birlhalono, a sou would, ovoii at Uk insUnt 

* Jhe text is apparently refer? (1 to MfiNr by the comment itor IUlw 
Hii.\TTA:but it IS not Ibuml nt Mi-nu\s institutes. A pn-M»ffe of siiv 
import does, howeyeiyoccur, Vb. 10, y, ill, t Munu, lo! ii.)"’* 
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fire and perform otlier religious duties wliicli 
are accomplislied by the use of weaitli. 

19. LikeAvise tlie prohibition of a division of that, 
w'hicli is obtained from tlie liberality of the father 
previous to separation, Avould not be pertinent t since 
no partition of it can be .supposed, for it has been 
given by consent of all parties. But Nareda does 
propound such a prohibition: “ Excepting what is 
gained by valour, the wealth of a wife, and what is 
acquired by science, wliich arc three sorts of pro¬ 
perty exempt from partition; and any favour con¬ 
ferred by a fatber.”* 

20. So the text concerning an affectionate gift, 
(“ tYhat has been given by an alfectionatc liusliand 
to his wife, she may consume as she pleases, Avhen he 




ANNOTATIONS. 

• of his birth, have ownership; and since the goods are thenceforward in 
common, the father would not be competent to tho consecration of saoritieial 
‘ lircs and other religious acts (as funeral repasts, rites ofi tho birth of chil- 

and other indispensable ceremonies,) wliich must bo performed by 
< the husoaud and wife, and which can only be accomplished by expen- 

• diture of wealth,* I'Suboirhuki and i5AL.vM~nu.vTrv. 

•20. The text • xcouUt mt he fiertinent, !f j.ro/ierly wore rested hj lirlh.'\ 
For, it i,iopcrty were vested at the inUant of birth, no such (jifl. could be made ; 
since he would be inc..mi...t lit oven will, t...; couac-ntof tho ehihl, and one can¬ 
not give away what i - common to others, fsuhod'hini and IUi.am-iui.vtta!' 

JSer is it n,jh( to conn, el iS'c.] Is not the text, ro far from Ix-iug in oonlra- 
(litiion to the right by birth, actually founded on it ? for the eonslruction 
k this ‘what liu.s befii given, excepting immovable property, by an 

• utfl-etionatc husband to his wife, she may consume as jhe pleases, when ho 
‘is dead:’ thus, u right of property by birth being true iu regard Ui im- 
movabb j, since the gift of them is forbidden ; and, by analogy, the same 
t>eing true of other goods, a gift of wealth other than immovables is permitted 
oy t;ie provi'ims of the law: why then should not this text be propounded ? 
"Pl-w.ei.thng that objection, he Bays "Nor is it right to eoiiiuit The 

■ ••'fii-.iiA, Id. (5. ’ " 

B 
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_ ad, or may give it away, cxceiiting imuiovable 
property;”* *) would not be pertinent, if property 
were vested by birth alone. Nor is it right to con¬ 
nect the words “excepting immovable property” 
with the terms “what has been given” [in the text 
last cited;] lor that would be a forced construction 
by connexion of disjoined terms. 


21 . As for tlie text “ The father is master of the 
gems, pearls and corals, and of all [other movable 
property;] but neither the father, nor the grand¬ 
father, is so of the Avhole immovable estate ;”t and 
this other passage “ By favour of the father, clothes 
and ornaments ai*e used, but immovable property 
may not be consumed, even Avith the father’s indul¬ 
gence ; + which passages forbid a gift of immov¬ 
able property through favour; they both relate to 
immoval)los which have dcsccTAdcd from the paternal 
grandfather. A\’tieu the grandfather dies, his effects 
become the common property of the ffAthor and sons; 
but it appears from this text alone, that the gems, 
])earls and other movables belong exclusively to the 
father, \v bile the immovable estate remains common. 


AXXOT.VTIONS. 

conatructwn stated would be roquiaito: but it is uot a propci- one ; ior the 

stylo would be involved, if the conaitructiou connect disjoined terms. 
•‘^ubocrhini. 

21. As/of l/u! teit "’2hf J',U/iei- is muster of thf' Approhend- 
rnf? the oJijcction, that, aiiico n gift of imraovablos thvongli partial aQVotion is 
forbidden by the plhiu construction of two other passages of Jaw, birth and 
not partition is llic caiisu of property, lie obviatas it. Hiiboil’/iiiii. 


• Vi-iusu uccordiug to a aubsi-qucnt quotation (J. 2-5,) But Xaued v cited 
by JnttrfA-v.VHAN'A (C. J. .Sx’t. 1. §23.) 

t Yajniaw.vu;ya cited by JntcTA-vAnAXv (C. 2. §. 22.) 
t T!a- name of the author is not given witl> any quotation of this .text, 
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— a-u. Tlierefore properly is not hy birth, but by 
demise of the owner, or by partition. Aecoi’diiigly 
[since the demise of the owner is a cause of pro¬ 
perty,*] tliere is no room for supposing, that a 
stranger could not be prevented from taking the 
effects because the property was vacant after the 
. death of the father before partition. So likewise, in 
the case of an only son, the estate beeomes the pro¬ 
perty of the son by the father’s decease; and does 
not require partition. 

23 . To this the answer is; It has been shown, 
that property is a matter of popular recognition; 
and the light of sons and the rest, l)y bh*th, is most 
familiar to the world, as cannot be denied: but the 
term partition is generally understood to relate to 
elfeets belonging to several owners, and does not 
relate to that which appertains to another, nor to 
goods vacant or unowned. Eor the fext of Gautam-v 
expresses Let ownership of wealth be taken by birth ; 
as the venerable teachers direct.”t 

24 . Moreover the text above cited “The father 

is masti r of the gems, pearls &c.” (§ 21) is per¬ 

tinent on the supposition of a proprietaiy right 
vested by birth. Nor is it right to aflirrn, tliat it 
relates to immovables which have descended from the 




ANNOTATIONS. 

2?», Lei ownership of wtalth birth alone ilio heir may 

tako the tiling whieh is deiiomiaatcd ownership of wealth: as the vonerablo 
teachers hold.’ ^uhod'hini. 

JhvL.iM-uiTiTXA notices a variation in the reading; arCha-swamifwati in tho 
ablatvo case, instead of arCha-swa.nitwamj iu the nominative. lhat 
iv:'.diug is found in the Bayatatwa ; and the text U there explained iu an 
entirely difFcrtnt sense. See Jimuta-vah.vn.v C. 1. §19. 

Suhod'hini and Balam-bhatxa.. t found in GAUXAkA’s institutes. 
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al grandfatliGi’: since the text expresses “ nei- 
cr the father, nor the grandfather,” This maxim 
that the grandfatlier’s OAvn actiuisition slioiild not 
he given away while a son. or grandson is liviuo- in¬ 
dicates a proprietary interest hy birth. As, accord¬ 
ing to the other opinion, the precions stones, pearls 
clothes, ornaments and other eflPects, thono-h inherited 
frona the grandfather, belong to the father under the 
special provisions of tlie law; so, according to onr 
opinion, the father has jiower, under tho) .same text, 
to give such ellecfs, though acquired by his 

father, ihere is no difference. 

25. But the text of Vishnu (§20), which men¬ 
tions a gilt oi immovables bestowed through affection, 

propcrty^acquircd bv 
the fathei 111msell and given Avith the consent of his 
son and the rest: lor, by the passages [above cited, as 
Avell as others not quoted,* viz ] “ The father is 

master of tlie gems, pearls &e,” (§ 21 ), the fftne.ss of 
any other but immovables for an affectionate gift was 
certain. ® 

2G. As for the alleged disqualiffcation for reli¬ 
gions duties ay liicli are prescribed by the FecA/ and 

red from ^1?.. ' P"/™ f" s»>el> purposes is infer- 

that property in 

Uh+1 hi estate is hy hiJth,'lal- 

ou^htj tlu. father have uidopcndcnt poAver in the 




annotations. 


27. “ Ao girt or sole shouhi h.: muclr. ” ] The close of 

Otherwise hy lUnuvsvsD*;.'! : “The .lissipatin- of tl,. 
i.s een^irwC” rig.vhUitU, insicai oi nu daaau 

‘ DAI va-BnAiTA. , |5.M;AM-BU.vi-U. 


thu iVas-io. i,, r. .„j 
i»'-nns of 'fupport 
fta chd Vicrat/ah, 
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K^r^l^osal of effects otkev tlian immovables, for 

pensable acts of duty aud for purposes prescribed by 
texts of lau', as gifts through affection, supimrt of the 
family, relief from distress, and so forth : but he is 
subject to the control of his sons and the rest, in re¬ 
gard to the immovable estate, whether acquired by 
himself or inherited from his father or other prede¬ 
cessor ; since it is ordained, “ Though immovables or 
bipeds have been acquired by a man himself, a gift or 
sale of tlicm should not bo made without convening 
all the sons. They, who arc born, and they who are 
yet unbegotten, and they wlio arc still in the womb, re¬ 
quire the means of support, no gift or sale should, 
therefore, be made.”* 

28. An exception to it follows: “ Even a single 
indimdual may conclude a donation, mortgage, or 
sale, of immovable property, during a season of dis¬ 
tress, for the sake of the family, and especially for 
pious purposes.”! 

29. The meaning of that text is this : while the sons 
and grandsons are minors, and incapable of giving 
their consent to a gift and the like; or while brothers 
are so and continue uuseparated; even one person, who 
is capable, may conclude a gift, hypothecation, or sale, 
of immovable jn’operty, if a calamity affecting the whole 
family require it, or the support of the family render it 
necessary, or indispen.sablc duties, such as the obsequies 
of the father or the like, make it unavoidable. 

SO. The following passage “ Separated kinsmen, as 
those who arc unseparated, ai’e equal in respect of im¬ 
movables ; for one lias not power over the uhole, to 
make a gift, sale or mortgage;”! must be thus interpret¬ 
ed : ‘among imseparated kinsmen, the consent of all is 
indis]>ensably requisite, because no one is fully em¬ 
powered to make an alienation, since the estate is in 

^ Vy\^\ as in otKov compilatious. 

i VK(jiA»pAn ' VjaTr.v<i Uiv 
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mon but, among separated khidrcd, tlie couscirt of 
all tends to tlie facility of tlie transaction,, by obviatiue 


any future doubt, whether they be separate or uuited- 
it IS not required, on account of any want ofsuflicient 
power, in the single owner ; and the transaetion is con¬ 
sequently valid even without the consent of separated 
kinsmen, ^ 

31. In the text, ivliich expresses, that ’’Land passes by 
, SIX formalities ; by consent of townsmen, of kinsmen, of 


neighliours, and of licirs, and by gift of gold and of 


water;”* consent of townsmen is" required for the pub¬ 
licity of the transaction, since it is provided, that ” Ac¬ 
ceptance of a gUt, especially of land, should bi' pub- 

\ ^ rni IS not invalid without their con- 

sen . ihe approbation ol neighbours serves to obviate 
any dispute concerning the boundary. The use oftlic 
consent ot Ifinsmen and of heirs has been explained. 

32. By gift ot gold and of water.] Since the .sale of 
immovables IS forbidden (“In regard to tlie immov¬ 
able estate, sale is not allowed; it may be raort<vatvod bv 
consent of paHies interested;”;) and since donadonk 
piarscd ( Both he who accepts land, and he wlio gives 

fto ratify the Jonatioi, ] ® 


Tho autlior of ihiK 


’ is n i mimed, oassiwr. ,1. 

iTho c.n,i„or tUi. uUowi. ... 

ific-van^rtu-‘purtiua^ 
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SECTION II. 

- 0^0 - 

’FartUion eqmhle or tmeqiial.—Four periods of parti¬ 
tion.—Frorjision for wives.—Exclusion of a son 
who has a competence. 


1. At what time, by Avhom, and how, partition 
may he made, will ho next considered. Explaining 
those points, the author says, “When the father 
“ makes a partition, let him separate his sons [from 
“ himself] at his pleasure, and either [dismiss] the 
“ eldest with the best share, or [if he clioose] all may 
“ bo equal sliarers.”* 

2. When a father wishes to make a partition, he 
may at liis j)leasure separate his children from him¬ 
self, whether one, two or more sons. 

3. No rule being suggested (for' the will is unres¬ 
trained,) the author adds, by way of restriction, “ he 
may separate (for this term is again understood) 
“the eldest with the best share,” the middlemost 
with a middle share, and the youngest with the Avorst 
share. 

d'. This distribution of best and other ]Aortions 
is propounded by Menu. “The portion deducted 
for the eldest is the twentieth part of the heritage, 
with the best of all the chattels; for tlie middlemost, 
half of that; for the youngest, a quarter of it.”t 

5. The term “ either ” ( § 1) is relath-e to the 
subsequent alternative “ or all may be equal sliarers.” 


ATsTfOTATlONS. 

2. Sepui'ate his cIMren,^ Make them distinct and several by giving to 
tbem shares of the inheritanoo, Balam-bhatta. 

‘^fAj-SYAWALCVA, 2, 115. f ^^2. Vidoiufni. Sect 3. 5^. 







II, ON INIIEIUTANCE. 

is, all, namely tlie eldest and tlic rest, should 
be made partakers of equal portions. 

G. 'Jliis unequal distrii)ution supposes property 
by himself acquired. But, if the wealth descended 
to liini from his father, an unequal partition at his 
pleasure is not proper : for equal ownership will be 
declared. 

7. One period of partition is when the father 
desires separation, as expressed in the text “When 
the father makes a partition.” ( § 1) Anbther period 
IS wliile the father lives, but is indilforent to wealth 
and thsinclined to pleasure, and the mother is incapa- 
We of bcarin- more sons; at which time a partition 
IS admissible, at the option of sons, against the father’s 
wish . as is .shown by N.vitinxv, wdio premises partition 
subsequent to the demise of both parents (“Let sons re¬ 
gularly divide the tvealth when the father is dead ) 



AXNOTATIONS. 

7. 0,!e pc-uHl of partition is when the father desires separation.-] Tlierc 

aro four periods of partition. One is wUilo tho father lives, if he desire 

purtition. Another is, when the mother ceases to be capable of bearincr issue 

to weaU- "Jf intercourse and is iudlfferenl 

I jraLl ' T- he do not wish it. 

and the fT of bearing Usue, 

and father, thougli not consenting to partition, is old, or addicted to 

\ -lisease; if tho sons then desiro 

r n **’ VISWKSW Ml. in 

Mudana-^Purijata,. 

There are four poh.ds of partition in tho case of wealth acquired bv the 
fatJier. Visweswah . in tho Suhod'hini. 

Four periods of partition among sons l.avo been stated by tho author 

(Vj,i.N-yANEbWARA.) which 010 compendiously exhibited iu a twoPnl.l ,i: • • 
bytbo contemplativ:- s.aint (\.«ktawai.cmv.) Hero, three oase.H may occur 

under that of distribution during th e lifo of tho father : viz with, t)r without 


* ^"AIlEl>A, 13. 2, 
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adds “Of wlieii the mqtlior is 2>ast oliild-bcaring 
and the sisters are married,or when tlic fcitiier’s sensual 
passions are extinguished.”* Here the words■“ let sons 
regularly divide the wealth” are understood. Gauta- 
-MA likewise, having said “After the demise of tlie 
father, let sons share his estate ;”t states a second 
period, “ Or when the mother is j)ast child bearing ;”J 
and a third, “While the father lives, if he desire se^jara- 
ation.”|| So, while the mother is capable of bearing 
more issue, a 2)artition is admissible by the clioice of 
the sons, thougli the father be unwilliug,if he be addict¬ 
ed to vice or afflicted with a lasting disease. That 
Sanc’ila declares : “ Partition of inheritance takes place 
ndthout the father’s wish, if he be old, disturbed in in¬ 
tellect, or diseased.”§ 

8. Two sorts of partition at the 2)leasui’e of the 
father have been stated ; namely, equal and uneciual. 
Tlic author adds a j)articulur rule in the case of equal 
partition ; “If he make the allotments equal, his wives 

by the 


to whom no separate i)ropcrty has been 


gi ven 


ANNOTATIONS. 

his desirv fur separation : the case of his not tU..iring it being also twofold; 
\u. 1st, when the mother lias c.'ased to be capable of bearing children and 
the father ia disiutlin* d to pleasure 2d, when the mother is not incapable 
uf bearing hut the father is diviaalified by vicious habits or the like. 
SiiboirhbiL 

The doctrine of the eastern writers [JiMurA-VAiTAN a &e.] who maintain, 
that two periods only aro adraissibh-, the volition of tlie father und his demifio, 
and not any third period ; ^ and tliat tlic text,relative to tho luotlior'a incapa¬ 
city for bearing more issue, regards tlio estate of the paternal grandfather or 
‘fiber ancestor; is refuted. l]ALAM:“]mATTA. 

We hold that while the father survives and is worthy of retaining uncon¬ 
trolled power, his will alono is thu cau.so of partition. If he bo unworthy 
of su* h power, in consequonco of degradation, or of retirement from the 

* ’>ARED.\, la. t G.vctama, 28. 1 . J G\utama,2S. % II GArrAMA,28. 2. 
> (h’ted as a passage of Ilaritu in the hayurha, 

8ee JiMi TA-vuiAyAC. 1. §M. 


V 



mtsT/ff, 



ir. OK" inheritance. 


§L 


9. When the father, by his OTvn choice, makes aU 

Ills sons partakers of equal portions, his wives, to whom 
pccuhar property liad not been given by their husband 
or by their father-in-law, must be made participant 
ol shares equal to those sons. But, if separate proiiertv 
have been given to a woman, -the author subsequently 
directs half a share to .be allotted to her : “Or if anv 
liad been given, let him assign the half.” f ^ 

10. Blit, if he give the superior allotment to 


A2TNOTATIONS. 

world or tbo like, the sou’s will ie likowi.c a cause of partitiou. But, inthc 
case of his demise, the successor’s own choice is of course the reason. Bv thl 
mode, the periods are throe. Else there must be great confusion, fn the 
imeortamly of subject and acoident. if many reasons, as oxtinctiou of worldlv 
propensities and so forth, must bo established coUeotively and alternativelv 
Thus the mention of certain reasons in some texts, and the omission of them ‘ 
iuothcr3.aro suitablo : for the extinction of the temporal allcetions. and IL^ 
other assigned reasons, indiotatethe single circumstance of the father>8'wanf 

«a Jl»aiA-VAn.K. Cli. 1 5 33. »t ta te note 

1 at tUion of inheritance takes place loithont Ike father's wish'X \teff 
a contra^ import is cited fom the same alor. 
note on Jimcta-Vahana. 0. 1 . § 4 a. ^ Vauana. See 

9. The author suhsequentli, ilirects half a share.-] This and the passage cited 

may be supposed to bear refereneo to a passage which occurs nea^ he Lse o 

the head of rnheritnnce(C. 2. Sect. II. § 3^.): but the a«otation is not exact 
and the text relates to a different subject* 

10. The furniture in the housaJe^Tho chairs, and the earthen and stone 

• yAJNYAWALCrA. 2. IIG. -- 

t Vide iufra. Ci 2, Sect. § 31, 


5642 
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^^^klest sou, and distribute similar unequal shares 
to the rest, liis wives do not take such portions, hut 
receive equal shares of the aggregate from which the 
son’s deductions have been subtracted, besides their 


own appropriate deductions specified by Apastamba; 
“ The furniture in the house and her ornaments are 
the wife’s [property].”* 

11. To the alternative before stated (§ 1) the author 
propounds an exception; “The separation of one, 
“ who is able to support himself and is not desirous 
“ of participation, may bo completed by giving him 
“ some trifle.”t 

12. To one who is himself able to earn Avealth, and 
who is not desirous of sharing his father s goods, any 
thing whatsoever, though not valuable, may be given, 
and the separation or division may be thus completed 
by the father ; so that the children, or other heirs, of 
that 8on> may have no future claim of inheritance. 

13. The distribution of greater and less shares 
^has been shown (§1). To forbid, in such case, an 

unequal partition mado in any other mode than that 
which renders the distribution uneven by means of 
deductions, such as are directed by flic law, the author 
adds “ A legal distribution, made by the father 
among sons separated with greater or less shares, 
is pronouucod valid.”]: 


ANNOTATIOl^S. 

utensils, aud the ornaraonts worn by her, are the wife’s deducted allotment, 
If^vR.\DATTA says the furnituiv, as well as the oar, is the lather’s ; and the 
oi’iiaiueuts are the w*ifo*s. BaIiAM-hhatta, 

13 . In any other vmh.'] The commentator Balam-ijitatta prefers another 
reading, ayaChasustra ‘ not according to law^ instead of anyaCha ‘ in any 
other mode.* 


* Vide infra. Sect. 3. § 6. 

\ VaJNIAWALCV^^) 2, tn, 


t Yajhiatvalcya. 

Tj The scholiast of Qauxam.a. 








ON INHEEITANCE. 


When the distribution of more or less'amonri- 
sons separated by an unequal partition is WaL or such 
as ordained by the law; then tliat dirision, made bv 
tlic hither,IS completely made, and cannot lie afterwards 
set aside: as is declared by Menu and the rest Else 
it fails, though made by the father. Such is the mean¬ 
ing ; and in like manner, Naeeua declares “ A father 
who IS afflicted with disease, or influenced by wrath* 
or- whose mind is engrossed by a beloved object, or 
who acts otherwise than the law permits, ha^ no power 
in ilic clistribution of the estate.’’^ 


% 


-0^0- 


SECTION III. 


Tavlition after the IPalher^s cteccase. 


- 00^00 - 

1. The author nex t propounds another period of m v 

sons'^iviSLou^^^^^^ botSieTl* 

])ution is Shown. The sons 1 TV distv!- 

the (liskilmtioi), arc tliu<! iiulin + f P^’soiiSj wlio make 
respeotins tl.o l ®1“al)ly.] A rule 

sliarcs only sliould thev equal 

lions,among brethren separating after the delth of thch 


' Naiieda, 13. IG. 
4 Mexp, 9. 10-5. 


+ Y\jKrAiw.ur\, 2, IIM, 


I Mrivr, 0. UM. 
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^ er and mother: “The portion deducted for the eldest 
is the twentieth part of the heritage with the best of all 
the chattels; for the middlemost, half of that; for the 
youngest, a quarter of it.*” The twentieth part of 
the whole amount of the property (to he divided,!) and 
the best of all the chattels, must be given (by way of 
deduction!) to the eldest; half of that, or a fortieth 
part, and a middling chattel, should be allotted to the 
middlemost; and a quarter of it, or the eightieth part 
with the worst chattel, to the youngest. He has also 
Erected an unequal partition, but without deduc¬ 
tions, among brethren separating after then* parents’ 
decease; allotting two shares to the eldest, one and 
a half to the next born, and one a piece to the younger 
brothers; “ If a deduction be thus made, let equal 
shares of the residue be allotted: but, if there be no 
deduction, the shares must be distributed in this 
manner ; let the eldest have 
next born a share and a half, 
each a share : thus is the law 
himself § has sanctioned an 
when a division is made 


double share, and the 
and the younger sons 
settled.” II" The author 
iinequal distribution 
the father’s life time 


during 

(“ Let him either dismiss the eldest with the best 
share &c.”^ Hence an unequal partition is admis- 
sibie in eve^ period. How then is a restriction in¬ 
troduced, requiring that sons should divide only equal 
shares ? , 

4. The question is thus answered: True, this 
unequal partition is found in the sacred ordinances ; 


annotations. 

■1. As llte slaying of a cow is for the same reason disused.} Tliis is a ver}- 
renurkabh adoiission of tlic foriuer proralcnce of a practice, wiiich is now 
Ldd in the greatest abhorrence*. 

•Mekv, 9. 112. t BAtAM-cnATTA. I Ibid. II Mesc, 9, 116-117. 

§ YAJifXAWALctA, ^ Tide Sccti 2. § l. 







ON INHERITANCE. 


^ it must not be practised, because it is abhorred 
ly the world ; since that is forbidden by tlic maxim 
“ Practise not that whicli is legal, but is abliorrcd 
by the world,, [for*] it secures not celestial bliss ;”t 
as the practice [of offering bulls] is shunned, on ac¬ 
count of popular prejudice, notwithstanding the in¬ 
junction “ Offer to a venerable priest a bull or a large 
g 9 at and as the slaying of a cow is for the same 
reason disused, notwithstanding the precept “ Slay a 
barren cow as a victim consecrated to Mitha. and 
Varuna.”|1 




B. It is expressly declared, “ As the duty of an 
appointment [to raise up seed to another,] and as the 
slaying of a cow for a victim, are disused, so is parti¬ 
tion ^th deductions [in favour of elder brothcrs].”§ 

also, having delivered his own 
opinion, “ A father, making a partition in his life time, 
should distribute the heritage equally among his sons 
and having stated, as the doctrine of some, the eldest’s 


ANNOTATIONS. 

5, ne duty of an appoMment.-] So the term [niyoya-d'henna) 1, here 
interpreted by the anther of the VimmUrodaya. But it is explained in the 

intending the injnnction of an^bscrvance, such as the offering 

of a bull &o. ® 

(5. Ineome countries the gold ^c.] The sense of the text is this; In 
♦ aud Balam-Bilvtta. ~ “ 

t A passage of Yainvaiyaucva, according to tho quotation of Mitua 
Miska m tho Vxramuroduya ; but asoribod to Menu in Kauam-bhatia’s com¬ 
mentary. It has not, howcTor, been found either in Mksu h or in Ya.in vawai.- 
C'Ya’s instituteso 

\ This also is a passage of \ ajnyawalcta, aoconimg to Mitra Misha’s 
rjuotatlon; but has not been found in the institutes of that author. 

II A passage of tho Veda, as the preceding one is of the fSmritt, accordin'^ 
to the remark of the Suhod'hini nud Bai.am-hhatta. ° 

§ SmrUi-sanf/rahu as oiled iii]the ViymilroihtijK, 
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Session to the whole estate (“ Some hold, that the 
eldest is heir;”) and haring exhibited, a& the notion 
of others, a distribution with deductions (^‘ In some 
countries, the gold, the black Idne, and the black pro¬ 
duce of the earth, belong to the eldest son; the car apper¬ 
tains to the father; and the furniture in the house and 
lier ornaments are the wife’s ;* * * § as also the property [re¬ 
ceived by her] from kinsmen: so some maintain;”) has 
expressly forbidden it as contrary to the law ; and has 
himself explained its inconsistency with the sacred 
codes: “ It is recorded in scripture, without distinction, 
that jVIentj distrihided Ms heritage amoiig his sons.\ 

7. Therefore unequal partition, though noticed in 
codes of law, should not bo practised, since it is disap¬ 


proved by the world and is contrary to scripture. Eor 
this reason, a restriction is ordained, that brel 
should divide only in equal shares. 


ANNOTATIONS. 

certaia countries, the gold, the black kine, tho black produce of earth, as 
\ and other dark-coloured grain, or as black iron, (for so some in¬ 
terpret tho word) appertain to the eldest son j the car, and tho fiimiture in 
tho house, or utensils such as stools and tho like, belong to tho father; § the 
jewels worn by her arc the wife’s, ns well as property which she Ikis 
received from tlie father and other kinsmen. Such respectively are the por¬ 
tions of the eldest sou, of tlie father, and of his wife. SiiboiVhini and 
HA^RIDATTA cited by BAEAM-BHATT.t. 

Among hU tons] Balam-bhatta reads putrena <‘son”iu tho singular; 
but all copies of tho Mitaeshara and Subofriiim, which liavo been collated, 

' exhibit the term in the plural (puirMyah ‘‘sons;”) aud so does the 
Viramitrodaydi quoting this passage from the Mitaeshara. 

* Vide supra. Sect 2. §10. 

t A passage of the TaUliriya Vcihi cited by ArASTAifBA; as here remarked 
by Batam-bhatta. 

i Phoseolos radiatns. 

§ >Scc a different interpretation. Sect. 2, § 10. 






III. ON INHERITANCE. 
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B, It has been declared, that sons may part the effects 
after the death of their father and mother. The author 
states an exception in regard to the mother’s separate 
property; “ The daughters share the residue of their 
mother’s property, after payment of her debts.”* 

9. Let the daughters divide their mother’s effects 
remaining over and above the debts ; that is, the resi¬ 
due after the discharge of the debts contracted by the 
mother. Hence, the purport of the preceding part of 
the text is, that sons may divide their mother’s effects, 
which are equal to her debts or less than their amount. 

10. The meaning is this: A debt, incurred by the 
mother, must be discharged by her sons, not by her 
daughters; bat her daughters shall take her property 
remaining above her debts; and this is fit; for by the 
maxim “ A male child is procreated if the seed- predo¬ 
minate, but a temalc if the woman contribute most to 
tlie foetusthe woman’s property goes to her daimh- 
ters because portions of her abound in her female 
children; and the father’s estate goes to his sons 
because portions of him abound in his male children. ^ 

11 . On the subject [of daughtersfj a special rule is 
propounded by G.\UTAaiA: « A woman’s property «‘oes 
to her daughters, unmarried, or unprovided.”^ ^His 


ANNOTATIONS. 



£M/oicc(!mul Endowed signifies snrpliod witU wealth; un 

endowed, unfurnished with property, BAi.Aii-nnATTA. 


t UilaM-DlUITA, 


‘ Yajnv+walcva, 2, 116. 
j. Gaciajia, 28, 22. 
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;^]^^niug is this: if there be competition of married and 
unmarried daughters, the woman’s separate property 
belongs to such of them as are unmarried ; or, among 
the married, if there bo competition of endowed and 
unendowed daughters, it belongs exclusively to such as 
are unendowed : and this term signifies ‘ destitute 
of wealth.’ 

12. In answer to the question, who takes the residue 
of the mother’s goods, after payment of her debts, if 
there be no daughter ? the author adds “ And the issue 
succeeds in their default.”* 

13. On failure of daughters, that is, if there bo 
none, the sou, or other male offspring, shall take 
the goods. 

This, which was right under the first part of the text 
. (“ Let sons divide equally both the effects and the 
debts ;”t) is here expressly declared for the sake of 
greater perspicuity. 


■-oCo- 

SECTION IV. 


EJfecla not liable to Partition. 


1. Tlie author explains what may not be divided 
Wliatever else is aequired by the coparcener himself, 

“ without detriment to the father’s estate, as a preseflt 
“ from a friend, or a gift at nuptials, does not appertain 
“ to the coheirs. Nor shall he, who recovers hereditary 
“ property, which had been taken away, give it up to the 
“parceners: nor what has been gained by science.”$ 

2. That, which had been acquired by the coparcener 
himself without any detriment to the goods of his 


* yAJKYAWALCYA, 2, 118. 

\ YAJNirAWAIiCrA, 2, 119—129* 


t 7iao§ l. 
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ir or motlier ; or which - lias been recei.otl hy him 
from a friend, or obtained hy marriage, shall not ap¬ 
pertain to the colieirs or brethren. Any property, Avhich 
had descended in succession from ancestors, and had 
been seized hy others, aild remained unrecovered hy the 
father and the rest through inability or for any other 
cause, he, among the sons, who recovers it with the ac¬ 
quiescence of the rest, shall not give up to the brethren 
of other coheirs : the person recovering it ^ shall take 
such property. 

3. If it be land, he takes the fourth part, and the 
remaindtu' is equally shared among all the brethren. 
So Saxc'jia ordains “ Land, [inherited] in regular suc¬ 
cession, but which had been formerly lost and which a 
"single [lioir] shall recover solely by his own labour, the 
rest may divide according to their due allotments, 
having first given him a fourth part.” 

•1.. In regular succession.] Hero the word “inherited” 


must bo understood. 

u. He need not give up to the (xihcirs, what has 
been gained by liim, through science, by reading the 
scriptures or liy expounding their mcanino-: the ac¬ 
quirer shall retain-such gains. ^ 

G. Hero the phrase “ any thing acquired by himself 
without ^detriment to the father’.s estate,”' must be 
everywhere understood; and it is thus connected Avilh 
each member of the sentence ; Avhat is obtained from a 


ANXOTATTONS. 

4. Inherited must he tinderstood} The author .supplies the delieieticy in the 
text cited by liiiii. The words iu suceeasion ” are in Iho text; .■iiheriled'’ 
must be understood to roraplete tliq sense. Subod'Iiini. 

0. Any thiiui acqttired by himsetf.} Here, according to BAr.iM-mi.Mi v’s 
remark, either a different rending is proposed ( einchitfor anf/a<,;tr an hiler- 
pretnlion of the words of the text, “ whatever else C<i»yul) ’’ being oxpl„il^d 
h}' ( cuiclnt ) ^any tiling." 
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lend, without detidmeut to the. paternal estate ; what 
is received in marriage, without waste of tlie patri¬ 
mony ; what is redeemed^, of the hereditary estate, 
without expenditure of ancestral property; what is 
gained by scicnee, without use of the father’s goods. 
Consequently, what is obtained from a friend, as the 
return of an obligation conferred at tlie charge of tlie 
patrimony ; wliat is received at a marriage eonclnd('d in 
the form termed Asnva or the like; \\ hat is recovered, of 
tlie hereditary estate, liy tlie expenditure of the father’s 
goqds; what is earned by science ac<[uired at the expense 
of ance.stral wealth; all that must be shared with the 
whole of the brethren and with the fatlier. 

7. Thus, since the phrase “ without detriment to 
the father’s estate” is in every place understood ; what 
is obtained by simple acceptance, without waste of the 
patrimony, is liable to partition. But, if that were not 
understood with every member of the text, presents 


ANMOTATION.S. 

It Uconurvted with ecenj other member of the sentence.^ More is implied : for 
tlio saiae phrase is uuderstood in every imstanre, slated iu other codes, of 
acquifiitiouH exempt from partition. Suhod^hini. 

In the form termed Asiira.]! For, at Buch a marrinj^e, wealth is received 
fl ora the bridegroom by tho father or kinsmen of the bride. See MkN'U, 3. 31. 

7. Thus sutce th phraae Sir.1 A ditierent reading is noticed by Balaji- 
iniAfTA “ Xot thus;'* nn fat’lm instoad^of “Tims"' ini'ha. It is taken as u 
distinct ficntencc; and is explained as intimating, lliat, on the other hand, 
amicable gifts ami the like, acquired without detriment to the patrimony, are 
not liable to partition. According to this reading aud interpretation, that 
hliait »<.Qtence belongs to the preceding paragraph. 

In the following ''•cntenco there secius to be another difference of reading, 
m tiie pltiMno “ without wu^:tc (or will: was!'-) of the patnniODy. But the 
reading, which is couuUmaueed hy the cx[*"vItion givtoi in the Suhod hnn, has 
been picfericd. 

Sinn the > rn^r witJfmt di-triineid to the fnthcTs estate. '] .Siune that 
pur<;.)U of Uic text ia upplioAlilc to gifts and other acquisitions which aro speti- 
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afi-iend, a dowry received at a marriage, and other 
particular acquisitions, need not have been specified. 

8. But, it is alleged, the euuineration of amicable 
gifts and .similar acquisitions is pertinent, as sliowing, 
that such gains are exempt from jiartition, though 
obtained at the expense of the patrimony. Were it so. 
this would be inconsistent with the received practice 
of unerring- person, and would contradict a passage of 
Narbd.v: “He, wiio maintains tlie family of a brother 
studying science, shall take, he he ever so ignorant, a 
share of tlie wealth gained by science.”* Moreover the 
definition of wealth, not participablc, wliieh is gained 
by learning, is so propounded by Catyayan.v: “ iWealth, 
gained through science whicli wa.s acquired from a 
stranger while receiving a foreign inaintcuance, is 
termed aoipiisitiuu through learning.” 

9. Thus, it the phrase “ without detriment to the 
father’s estate,” bo taken as a .separate sentence, any 
thing obtained by mere acceptance would be exempt 
from partition, contrary to "established practice. 


§L 


AXXOT.A.TrOKS. 

tied an e.x<>m;)t frim pnvtition, therefore, n.s those a siuisitious made at the 
charge of tl.o patrimony are liable to be shared, so any thing obl-iined by 
mere acoepliuicc, not being included among such acquisitions, must he subj.'ct 
to partition, though procured without use of the paternal goods. SuhoJ’hvr. 

8. Js shotnntj that such yaius are exempt from parlitiun.l A difference in 
the reading of this passage, bhujy.ihrut (in tticnhhitivo case) instead bhumut- 
tortyo (in the dative), is mentioned by BAnM-ItiiAm : fflt he muhos no 
difterence in thp iiitorpretalion. ^ 

oulil co7itrafn(*f a passut/c of Xarodn.] Since the support ol‘ the fumilv 
there stated as a reason for partaking of lha proportv, the ri-ht of piirticipa- 
tioii in the gains of acicnco is founded ou n speoiul o uisr ; and is not a natural 
ooii.s.tiuoncc of relation as a brother and tin* gains of sc-i.-nce are not nntinally 
liable to partition, and are therefore montioued as cxi from dUtrili'iii.in. 

' 13. 10. 
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is [condition, that the acquisition be without 
to the patrimony,*] is made eviddnt by 
Menu : ” What a brother has acquired by his labour, 
without using the patrimony, he need not give up to 
the coheirs; nor what has been gained by sciencc.”t 

11. By labour] by science, war or the like. 

12. Is it not unnecessary to declare, that eflects 
obtained as presents from friends, and other similar 
acquisitions made Avithout using the patrimony, arc 
exempt from pai’tition; since there was no ground for 
supposing a partition of them ? That what is acquired, 

' belongs to the acquirer, and to no other person, is avcII 
known: but a denial implies the possible supposition of 
the coutra^)^ 

13. Here a certain writer thus states grounds for 
supposing a partition. By interpreting the text, “ After 
the death of the father, if the eldest brother acquire any 
wealth, a share of that belongs to the younger brother.s ; 
provided tlieyhave duly cultivated science;”]: in this 
manner, ‘ if tlic oldest, youngest or middlemost, acquire 
property before or after the death of the father, a sliare 
shall accrue to the rest, Avhether younger or elder;’ 
grounds do exist for supposing friendly presents aiul the 
like to be liable to partition, whether or )iot the father 
be living: that is accordingly denied, 

11. The argument is cri’oneous : since there is not 
here a denial of Avhat might be supposed; but the text 
is a recital of that wliich AV-as demonstratively true : for 
must texts, cited under this head, arc nicvu recitals of 
that Avhicl]P>is notorious to the world. 

15. Or you may be satisfied witli considering it as 
an exception to Avhat is suggested by another passage, 
“ All the brethren shall be equal sharers of tliat Avhich 

* t^nbod'hiui 

‘ Mivy, !), ‘2')S. Tlif 'f this p-.i-ssage is read differently by Cclluca- 
jiiiAi n. JiMCTA-VAii.'^.v-AC, .S'.c JiMCTA-y.nAN-A. Ch. 9. bed. 1 5 3. 

; iklt.' t, 9. 204. 
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^_„i^[uirecl by them iu concert and it is tlierefovc 
a more error to deduce tlui suggestion from an indefi¬ 
nite import of the word “eldest” in tlio text before 
cited (§ 13). That passage must be interpreted as an 
exception to the general doctrine, deduced from texts 
concerning friendly gifts and the rest, that they are 
exempt from partition, both before the father’s death 
and after his demise. 

10. Other things exempt from partition, have been 
enumerated by Menu; “ Clothes, vehicles, ornaments, 
prepared food, women, sacrifices and pious acts, as well 
'as the common way, ai* *e declared not liable to 
distribution.”t 

17. Clothes, which have been worm, must not be 
divided. AVhat is \ised by each person, l)eloDgs 
exclusively to him; aud what had been worn by the 
father, must be given by brethren parting after the 
father’s decease, to the person who partakes of food 
at his obsequies: as directed by Yriiiaspati ; “ The, 
clothes aud ornaments, the bed aud similar furniture, 
appertaining to the father, as well as his vehicle aud 
the like, should be given, after perfuming them with 
fragrant drugs and wreaths of flowers, to the person 
who partakes of the funeral repast.” But new clothes 
are subject to distribution. 

18. Veliicles ] The carriages, as horses, litters or the 
lik(‘. Here also, that, on which each person rides, belongs ■ 
exelusB'ely to him. But the father’s must be disposed 


ANNOTATiO>^S. 

IR. The nunihcr bcimj ] InequalitylierosIgnilioaiiisjulH nciivy 

lur sUaroa; aot imparity of mirabcr. Aud this is fit. Suppose three hoiscs. 
aud three sous: since the number is adeqaato to the uUotoicnt of share. 
the hoiHC8 uiiiy hii divitlotl. Snpposo four horsCs .md oith r tliruo or tivr 
sons: since llO'* liurscs do not an.swrr to llu iiiunbor of coheic., and cxnuoi 

* Vuiir.^sr.vTi cited in tho Jliin'tvnrtx, -j* ‘2iy, 
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directed in 


regard to 


Uis clothes. 


If the horses 

the like be numerous, they must be distributed 
among coheirs who live by the sale of them. If they 
cannot be divided, the niimber being unequal, they 
belong to the eldest brother: as ordained by Men u ; 
“ Let them never divide a single goat or sheep, or a 
single beast with uncloven lioops : a single goat or sheep 




belongs to the fir.st born.”* 


' 19. The ornaments worn by each person are exclu¬ 
sively his. But what has not been used, is common 
and liable to i>artition. “ Such ornaments, as are worn 
by women during the life of their husband, the heirs of 
the husband shall not divide among themselves: they, 
who do so, are degraded from their tribe.”t It appears 
from the condition here specified (“ such ornaments as 
are worn,”) tliat those, which are not worn, may be 
divided. 

20. Prepared food, as boiled rice, sweet cakes and the 
like, must be similarly exempted from partition. Such 
food is to be consumed according to circumstances. 

21. Water, or a reservoir of it, as a well or the like, 
being unequal [to the allotment of shares,] must not 
be distril)uted by means of the value; but is to be used 
[by the coheirs] l)y turns. 

22. The women or female slaves, being unequal [in 


ANXOTATION.S. 

bd distributed into sliarcs in tlieir kind, and since a distribution by mean.s 
of the value is forbidden, and the cattle is directed to be given to the eldest 
brother, the horses may be divided so far as they are adequate to the shares, 
and tlie surplus shall be given to the eldest. Throughout this title, imparity 
mu t be ao undoi&tood. ^ubod'hint, 

21. Beiti'f It is thus hinted, that, if the number be adequate, 

«*irtition takes place. Balam-bhatta. 

22. Women con or kept in concubinage. 

• Mlm, 9. 119. t 


m 



ON INHERITANCE. 



IV. 




number, to the shares,] must not he divided hy the 
value, hut should be employed in labour [fot- the coheirs] 
alternately. But women (adulteresses or others) kept 
in concubinage hy the father, must not be shared by 
the sons, though equal in number; for the text of 
Gautama forbids it. “ No partition is allowed in the 
case of women connected [with tlie father or ivith one 
of the coheirs].”* * 

23. The tern rjogacshema is a conjunctive compound 
resolvable into //oV/« and cshemci-. By the wovd yoga is 
.signiiicd a cause' of obtaining something not already 
obtained : that is, a sacrificial act to be performed with 
fire consecrated according to the Veda and the law^ By 
the term cshema is denoted an auspicious act w hich be¬ 
comes the means of conservation of what has been ob¬ 
tained : such as Ihe making of a pool or a garden, or 
the giving of alms elscw'here than at the altar. Both 
these, though appertaining to the fiithcr, or though 
accomplished at the charge of the patrimony, are indi¬ 
visible; as Laugacsut declares. “The learned have 
named a conservatory act esheema, and a sacrificial one 
yoga ; both are pronounced indivisible ; and so are the 
bed and the chair.” 

2t. Some hold, that by tlie compound term yoga- 
cslicma, those, who eilect sacrificial and conservatory 
acts and are intended, as the king’s 

counsellors, the stipendiary priests, and the rest. 
Others say, weapons, cowTiiils, parasols, shoes and 
similar things, arc meant. 


.VN NOTATIONS. 

BeratUc skvDs, Ix.-ing taken for cnjoymoiit by anj one of the brclhrcu 
or f.olicii’8, buloiij^' exe*lu.sivf4y to him. on Uautama. 

24. Some /? /rf. ] The iutoipretatioa, i^ivcn by Mi%i)’ii.\Tii’irT. and the 
Culp'iiaru, is staUd. B\rAM-Bii.iTTA. 

• GaUTAMA; iW. to. 









. The coiiinioii way, oi* voacl ef ingvcss and ^o'rcss 
to and from the house, garden, or the like, is tilso 
indivisible. 

26. The exclusion of land from partition, as stated 
by UsAXA-S, (“ Sacrificial gains, land, written docu¬ 
ments, prepared food, water,, and women, are indivisible 
among kinsmen even to the thousandth degree;”) 
bears reference to sons ol a Hrahmunci by Avomen of 
^ihe military and other inferior tribes: for it is 
ordained [by Vrihaspati :J “Land, obtained by accept¬ 
ance of donation, must not l)e given to the son of 
n Cahali'iya or other AA'ife of inferior tribe: eA'e'n 
though his father give it to him, the son of the 
Brohmni may resume it, when his fatlicr is dead.”* 

27. Sacrificial gains j acquired by ofliciating at 
religious ceremonies. 

28. What is obtained through the father’s favour, 
Avill be subsequently declared exempt from 2>artition.t 
Tlic supposition, that any thing, acquired by trans¬ 
gressing restrictions regarding the mode of acquisition, 
is indivisible, has been already refuted. J 

29. It is settled, that whatever is acquired at the 
charge of the patrimony, is subject to jAartition. 
J3ut the acquirer .shall, in such a case, have a double 
sbaro, by the text of \AsisnT JIA. “lie, among them, 
who has made an acquisition, may take a double 
portion of it.” § 

go. The author pro])ounds an exception to that max¬ 
im. “ liut, ifthe common stock be improA-ed, an equal 
division is ordained. ” !| 


ANNOTATION.S. 


2^- ^/monr///ie;;?. j Among the bretliren. Suhofrhiai. 

lliis 1*8 »» of Vriiiasi'afi, uooordin^ to the remark of TkvLAM- 

Kuatta; and it is oited as such hy JjML'TA-VATTAyA, C. 9. § 19. 
t Soot, f). § 13-r-lO. I ^ct 1. 4 10. S VAsrsm’HA, 17. 42, 

’i Y.^ J N VA W A1.CY A , 2. 1 21. 
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-—c.*. Among uuseparated brethren, if the common 
stock ho improved or augmented by any one of them, 
throxigh agriculture, commerce or similar means, 
an equal distribution nevertheless takes place; and 
a double share is not allotted to the acqxiirer. 






SECTION Y. 


Uqnal rights of Father and son in property ancestral. 

— oo^uo — ;• 

1. The distribution of the paternal estate among 
sons liM been shown; the author next propounds 
a special rule concerning the division of the grand¬ 
father’s effects by grandsons. “ Among grandsons 
by different fathers, the allotment of shares is 
according to the fathers.”* 

2. Although grandsons have by birth a right in 
the grandfather’s estate, equally with sons: still the 
distribution of the grandfather’s property must be 
adjusted through their father, and not with reference 
to themselves. The meaning hero expressed is this : 
if unseparated bi’othei's di*^. leaving * male issue ; 
and tho number of sous ov unequal, one having two 
sons, another three, and a third four; the two receive 


ANNOTATIONS. 

1. Grandsons ht/ different Cliildfen.^of distiuct fathers ; meaning 

son.s of brothers. Another reading also occurs : whose 

fiithors aro deceased,” iusteiid of uneca-pitricutHnu “ whoso fathers arc 
ditforont.” SubotPhini* 

BAUiM-BiTAi l A notices another variation of tho reading, hut with disap- 
prohatiou; ancrti'-ptfryatnnam* Tt iutcuds Iho pani-; meaning, tlioligh 
inaccurately expressed. 
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appertaining to tlieir 


the other throe 
fatlxer, and the 


fother. So, if some of the sons 
have died leaving male issue; 
should be observed: the 
own allotments, and the sons ot 
tliers receive the shares ot their own 


surviving 


be living and some 
the same method 
sons take their 
their deceased bro- 
fathers respec¬ 


tively. Such is the adjustment prescribed by tlie text. 

3.‘ If the father be alive, and separate froiu the 
•’■randfathcr, or if lie have no lirothevs, a paiLition ot 


ANNOTATIONS. 

3. If he be ileceased.'] A variation in the reading and punctuation of 
tlie passage is noticed by BAiAM-iinATT.A. : ribha/jo.n'aati d’hrvjumane; apiUiri 
pilnto bUmja-caliHinelyuclulwat,’ finstead of vibhaqo n'asli; ad'hriyar.mne 
piln,! pih itu ij-c.J " partition would not take place, if he bo living, since 
it is directed that shares shall be allotted in right of the father, if hobo 
dtecased.” 

To nlvlofc this doubt the author satjs,'] If the father be alive, and separated 
from his own father, or if, being an only sou with no brothers to participate 
with liinj, ho be alive and not separated from his owu father, thou, 
:iiuco in the first moiitioucd case he is separate, no i)articipatiou of the 
j^raudson’ji o>yu father, in the grandfather’s estate, can bo sup¬ 
posed, and therefore as well as because he is surviving, tho 
giandson cannot bo supposed culitled to share tho grandfather’s 
propert}, liiuec the intermediate person ohsiriicta his title : and, iu the second 
case, although the giandsou’s own father have pretensions to tlio pro¬ 
perty, binco ho is not separated, still tho participation of tho grandson in his 
rrraiidtuther’s estate cannot be supposed, for his owu father is living : hence 

ne partition of the grandfather’s effects, with the grandson whoso fatlier is 
livi...' can take place iu any circurastauces, Or, admitting that such partition 
may bcmade,heenusehohasarighl by birth; still, as the father’s supe¬ 
riority is apparent, (since a distribution by allotmout to him is directed, when 
he is dec-iscd; and that is more ats.,redly re.,ui3ito, if he be living;) it 
follows, that partition takes pluee bj the futhcr’s choice and that a double shaio 

h 'o iiMU. Suh»^"hm\, 
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estate with the ■grandsou .would not 
take i)lace; since it has been directed, that shares shall 
be allotted in riglit of the father, if he be deceased : or, 
admitting partition to take place, it would bo made ac¬ 
cording to the pleasure of the father, like a distribution 
of his own acquisitions; to obviate this doubt the 
author says; “ Eor the ownership of father and 
son is the same in land, which was acquired l)y the 
grandfather, “ or in a corrody. or in chattels [ which 
belonged to him.” ]* 

.4. .Land] a rice field pr other ground. A corrody] 
So many leaves receivable from a plantation of betlo 
2 )epper, or so many nuts from an orchard of areca. 
Chattels] gold, silver, or otlicr movables. 

5. In such proiierty, which w^as acquired by the 
paternal grandfather, through acceptauce of gifts, 
or by conquest or other means [as commerce, agricul¬ 
ture] or service, t ]the ownership of father and son is 
notorious : and therefore partition docs take place. 
Eor, or because, the right is equal, or alike, therefore 
partition is not restricted to be made by the father’s 
choice ; nor has he a double share. 


% 


6. Hence also it is ordained by the preceding text, 
that “ tlie allotment of shares shall be according to 
the father's ,” ( § 1.) although the right be equal. 

7. The first text “ When the father makes a jiarti- 
tion &c.” (Sect. 2 § 1.) relates tp pro])crty acquired by 


AXXOTA'l'IONS. 

7'1h* f/ic owncvship of fulhcv and son. l Tho (’tfij'nfctyu and tru l 

** Tho ownership of both father and son’’ instead of For tlu own r- 
ahip of father and sou:” chobhayoh instr )d of rl aiva hi, 

4, liiMr riper belle. Fin v. Iktle leal, 

Ai'oea,^ Areca raufel. (JoKUi. ri-tlo-nut. 

YajnyVWAL ty 2. 122. 

^ BALA^'UHArTA. 
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‘atlier himself. So floes that which ordains a 
double share : “ Let the father, making a partition, 
reserve two shares for himself.”* The dependence of 
sons, as affirmed in the following passage, ” While both 
parents live, the control remains, even though they 
have arrived at old age ;”f must relate to effects ac- 
quh’ed bj’- the father or mother. Tliis other passage, 
“They have not power over it (the paternal estate) 
while their parents live must also be referred to the 
same subject. 

• 8. Thus, while the mother is capable of bearing 

more sons, and the father retains his worldly affections 
and does not desire partition, a distribution of the 
grandfather’s estate does nevertheless take place by 
the will of the son. 


9. So likewise, the grandson has a right of prohibi¬ 
tion, if his unseparated father is making a donation, or 
a sale, of effects inherited from the grandfather : but 
he has no right of interference, if the effects were 
acquired by the father. On the contrary, he must acqui¬ 
esce, because he is dependant. 

10. Consequently the difference is this: although he 
have a right by birth in his father’s and his grand- 
lather’s property ; still, since, he is dependant on his 
father in regard to the paternal estate and since the 
father has a predominant interest as it was acquired by 
himself, the son musi acquiesce in tlie father’s disposal 
of his own acquired property : but, since both hav’e in¬ 
discriminately a right in the grandfather’s estate, the 
son has a power of interdiction [if the father bo dis¬ 
sipating the property. §] 


* 3SrAitKi).\, i;j. 12. 

t The rejjiainder of tliis passage lias uot boon found; nor is the text cited 
in otlutr compilations, L v i vm-hhatta asciilcs it to Menu ; but it is not found 
in his in.stitutes. 
i AfE.vr, 9. 204, 
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Mextj Izke'n-ise shows, that tlie fatlzer. tiowevor 
reluctant, must divide with his sons, at their pleasure 
the effects acquii'ed by the paternal grandfathers-' de¬ 
claring, as he does (-‘If the father recover paternal 
Av-ealth not recovered liy his coheirs, he shall not, un¬ 
less willing, share it with his sons; for in fact it Avas 
acquired by him:”)* that, if the father recover pro¬ 
perty, Avhich had been acquired by an ancestor, an^ 
taken aAvay by a stranger, but not redeemed by the 
graiulfatlier, lie need not himself share it, against his 
inclination, with his sons; any more than he need give 
up his OAvn acquisitions. < 


SECTION VI. 


Bights of aposlkumous son and of one born after the 

jHiriition. 



ANNOTATIONS. 


2 . O' tho,c daughter.-] Hat, if i),ero bo a uaugbter, the sou docs not 


lake his motlior’s portion. Suhairhini, 

^ Menu, 9 , 209 . 
t YAJ^'^A^YALtYA. 2. Tjo, 
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lier: lie shares that; in other words, he obtains 
after [the demise of *] his parents, both their portions; 
his mother’s portion, however, only if there be no 
daughter; for it is deelared that “ Daughters share 
“ the residue of their mother’s property, after payment 
“ of her debts.”t 


3. But a son by a woman of a different tribe, receh'es 
merely his own proper share, from his father’s estate, 
with the whole of his own proper share, from his 
father’s estate, with the whole of his mother’s property, 
if there be no daughter, t] 

4. The same rule is propounded by Menu ; “ A 
son, born after a division, shall alone take fhe parental 
wealth.”§ The term parental fpitnjamJ must be here 
interpreted ‘appertaining to both father and mother :’ for 
it is ordained that “A son, born before imrtitiou, has no 
claim on the wealth of his parents; nor one, begotten 


after it, on that of his brother.” 1| 

5, The meaning of the text is this: one, born pre¬ 
viously to the distribution of the e.state, has no property 
in the share allotted to his father and mother who are 


.VNNOTATIONS. 

Ilh otcn proper sharc.^] Sco Section H. 

Froui his father's estate.] Balam-bjiatxa here noticoi? a ditferent rcadiog ; 
pilniUht ill accusative, for pifriyal in iho ublutivo; and ufloiwards, matriran 
jnatcrniir’ for maiah “ his The bcuso is not materially aftcctcd 

]))• thc&u variations. 

'J. Oh/J ie u-eiM of his parents.] This passage, being read diftbrcntly by 
.TfMi;T v.vAii.\N.v (Ch.* 7. § 5.), who writes pitri/c “ parental of paternal” 
jiisU-ud of “ of both parents,” is not less ambiguous ncooidiug to the 

reading, than the text cited from IIk.nu. 

.5, /;i (he share.] J5*i.AM-miAiTA censures another reading, vihhaijc “ in 

tlio <11 vision,’* tav hha(jc “ in the share” __ 

^ D.Af.AM-HlTArJ A. . .s f Til • • 

‘ y 1 5 s Y \w\ErvA. 2 1 1 S. Vido supr.i. Sect. 3 . > 1 ^^ubua hint, 

r i,;, r, 0 . 21 e. 

; VuniAsi'Aii, 
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ai-atod [IVom tliciv elder chilckcn* *] ; nor is one, born 
of parents separated [from tbeir children], a proprietor 
of bis brother’s allotment. 

C, Thus, -whatever has been acquired Tiy the father 
in the period subsequent to partition, belongs entirely 
to the son horn after separation. Por it is so ordained : 

“ All the Avcalth, -which is acquired by the father him¬ 
self, who has made a partition ivitli his sons, goes to 
the son begotten by him after the partition; those, boni 
Iietbre it, arc declared to have no right.”t 
■ 7. Blit the son, boim subsequentiy to the separation, 
must, after the death of his father, shai'C the goods 
with those who I'ounited themselves with the father 
after the partition: as directed by Menu ; “ Or he shall 
j)articipatc with such of the brethren, as are reunited 
Avith the fat her.” t 

8. AVhen brethren have made a partition subse- 
(lucntly to their father’s demise, how shall a share be 
allotted to a son borm afterwards r The author replies 
“ His allotineiit must absolutely bo made, out of the 
“ visible e.state corrected for income and expenditure.” § 

9. A share allotted for one w ho is born after a separa¬ 
tion of the brethren, ivhich took place subsequently to 
t!io death of the father, at a time Avlien the mother’s 
pregnancy Avas not manifest is “ his allotment.” But 
whence shall it bo taken? The author replies,“from th-i 


ANNOTATIONS. 

b. A hoi lit 1 1i,.] Tlio jRirticlo vn is '^cre employed ulUrmativcly. The 
iu<*aiuiig flint au allotmeut (>''c ilictii Ijo mu«lo only from the visible! 

estate corrected for incoiuv. and expenditure. S-tbi-WJithi. 

‘.h Ilis allot The prouo.m ‘Mils*’ refers to the son born after 
pattiiiv^a. .Sh/A/.,?’ ’*• 

• r»Ai.aH-nii vm. 

t VimiASPATI. • .liMlTA-V AU VNA, CIh 7, § 0. ] A(!.Nl ! li 1 (j. 

“A Ya.i vawau^a, ' 2 . lU.i. 
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lie estate” received by the brethren, “ corrected for 
income and expenditure.”^ Income is the daily, monthly 
Oi. annual jiroduce. Iiiquidatiou of debts contracted by 
the father, is expenditure. Out of the amount of pro- 
perty corrected by allowing for both income and ex¬ 
penditure, a share should be taken and allotted to the 
[posthumous son.] 

10. TUe meaning liere expressed is this : Includino- 
in the several shnre.s the income thence arisen, and 
subtracting the father’s debts a small part sliould be 
taken from the remainder of the shares respectively, and 
an allotment, ecjiialto their own portions,should be thus 
formed for the | posthumous] son born after partition 

11. This must be understood to be likewise appli¬ 
cable in the case of a nephew, who is born aftei' the 


ANNOTATIOXS. 

Currecteil for income anil expenilUwc. ] If ugricuUure or the like have 
»Kca pructifvd by the brethren with their several shares after separa¬ 
tion, the gain is “income.” Tho payment of the father’s debts, the 
support of pieir own fuinilies, and similar disbursements constitute 
“expenditure.” Counting the income in tbo shares, and dedneting Iho 
expenditure from tho allotments, as much as may be in caeh instance 
proper, siiould l-e ta-nn from e.aob portion, and an allotment be thus 
adjusted for a pregnancy w,uoU extsted at tlie moment of the father’s 
dwease, .a3 wcllasattl.o tune of tho partiiion, though not then manifest. 
Suoocrhinu 

10. IncliuUny in (he sereral share, ^c. ] It i. the patrimony thouoh 
divided, as mucJi os when undivided. Since tlicn the offspring, though 
yet in the mother's womb, is entitled to a share of the father’s goods, 
os being his issue, therefore tliat ol&pring is entitled to participate in tho 
gain arming out of the patrimony. Hero .again, if it be a male child, ho 
Ims a nght to an equal share [ with others of the same class]. Bat, if 
a female child, she participates for a quarter of t)io share duo too brother 
of the .same rank with herself. This, wliioh will be subsequently explained, 

‘ should be bore uaderstood. Saho(rh{ 7 u\ 

11. Who Kds yet chihUc.ss.'] This is according to the reading and iu- 

F 



WiNisr^^ 



i 


ON INHERITANCE. 



sgfavation of the hrettireu ; the pi:eguancy of the bro¬ 
ther’s widow, who was yet childless, not having been 
manifest at the time of the partition. 

12. But, if she were evidently pregnant, the distri¬ 
bution should be made, after awaiting her delivery; 
as Vasisht’ha directs, “-Partition of heritage (’takes 
place] among brothers [having waited] until the deli¬ 
very of such of the women, as are childless [but preg¬ 
nant].”* This text should be interpreted, < having 
waited until the delivery of the women who are 
pregnant.’ 


ANNOTATIONS, 


terpretation followed by Bal.vm-bhatta. ITo notices, howeveit another 
reading, (nprdjnsiia instead of ajmtjasi) which connects the epithet of 
‘^childless” with the brother. 

12. Such of the women as arc childless but pregnant.'] Vachtispati-Misha 
connoots the word “ women’* (or * wiv^s*) with the terra “ brothers. ” The 
Calpataru^ and other compilations, also understand the wives of brothers 
to be meant; but in the Smriti-chandrica the passage is interpreted as ro- 
laiing to the widows of the father. Ml concur in explaining it as meant 
of pregnant widows. 

This text should he interpreted.] The most natural construction of the 
original text is ^ Partition of heritage is among brothers and women who 
are childless; until the birth of issue.* The authors of the Calpataru aud 
Chintumani^ follow that interpretution, and conclude that * a share should 
‘ be set apart for the widow who is likedy to have issuo (being r.upposed 
* pregnant); and, wlien she is delivered, the share is assigned to her son, 
‘if she bear malo i?sue; but, if a son be not born, the sharo goes to the 
‘ brethren, and the woman shall bavo a nvainteuauce.’ The author of the 
SmrUi-chandrica nokiiowloJges that lo bo the natural construction of the 
words; but rejects the cousequent interpretation, beouuse it contains a contra* 
diction, aud heoaiiHo widows ar*- not oulitled to participate as heirs. He ex- 
pouDds the ttxt, nearly as it is explain.^ in the Mitaeshara, \\z. 'Among 


. Si'’v "'I enrrespouds with n t^xt of .VAsrsii r’HA’a 

mstitutep (17. dC.) ; but the sequel of it is not to be found in that work. 
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13. It lias been stated^ tbat the son, lioni after par¬ 
tition, takes the whole of liis father’s goods and of his 
mother’s.* But if the father, or the motlicr, atfoc- 
tionately bestow ornaments or other presents on a seiia- 
rated son, that gift must not be resisted by the son born 
after partition; or, if actually given, must not be 
resumed. So the author declares : “ But effects, Avhicli 
‘ have been given liy the father, or by the mother, belong 
‘ to him on whom they were l)estowed.”t 

1-t, What is "ivcn (wholher ornaments or other 
cflbcts,) by the fatlier and by the motlier, being sepa¬ 
rated from their children, to a son already separated, 
belongs exclusively to him ; and does irot become the 
property of the son born after the partition. 

lb. By parity of I’eason, Avhat tvas given to any one, 
before the separation, appertains solely to him. 

10. So, among brethren, dividing the allotment 
‘heir parents who were separated from them, after 
lemise of those parents, (as may be done by the 
iiers, if there be no son born subsequently to the 
p'nal ))artitioii;) what had been given by the father 
-d mother to each of them, belongs severally to each, 
and is shared by no other. This must be understood. 


ANNOTATION'S. 

< brothers, who have oonUnnea to live to-.tl.er, until the delivery of the cliild- 
‘ le>.- but pre-jnaut widow, partition of hcridigo takes place after the birth of 
* the issat , when its sex is known ; and docs not take |daco immediately utter 
‘ tho obse^uicn/ Yi -WR.swARA-BU.4rrA, in the Madana-IUmjata, exhibits n 
similar iuterpretarion ; * Partition takes place after awaiting the delivery of 

‘ widows who are evidently pregnant/ 

Vide supra. § 1.—§ 7. f Vaj.wawaloya, 2. 124. 
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SECTION VII. 



Shares allot,ted to protkle for tcidows and for the nupti¬ 
als of unmarried dauqhtevs.—The initiation of un- 
iiiitiated brothers defrayed out of the joint funds. 




■ 1. When a distribution is made during the life of 
the father, the participation of his Avives equally Arith 
us sons, lias been directed. (“ If he make the allot- 

nioiits liis wives naust 1)c rciidcrocl partakers of 

“ like portions.”*) The author noAv proceeds to ilcclare 
their equal participation, Avhen the separation takes 
place after the demise of the father ; “ Of heirs divid- 
“ ing after the death of the father, let the mother also 
“ take an ccjual share. 

‘J. Of heirs separating after the decease of the 
fiithcr, the mother shall take a share equal to that of 
son; provldid no Kparato inoi,crty had !,oe„ ..u “ 
her. But, if any had been receh'ed bv ho,. ? • 

ontitlodto Lalfashaacas ,vill “ 

fatL diM jio if'"'"" 'r '"''en the 

ratiici dies, tMio is competent to complete their 


• annotations. 

2. VyovoJed m ^eparah proj,tyl^ ha,l Pcouli..ii. ..ronertv 

of a woman f Stri(Vhana. ) Vido C. 2. Seat. 11. § 1 . I P - 

3. Inthattun.^ ^'ansrara: a RUccoRsion of rdin-ions 

on tlif pregnancy ot tlic mother un>l forrainat.ing'’ with the 

of the saoordotal th.eud, or with tbo return of the student to Hs hmiy 
and fiDully Ins raamage. . lamuy 


- Scctiou2. §S. t f.w.vyAn.rLcVA. 2. lii. vide C. a.’std. 11. 
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CHAP 



^^miation? The author r* *eplies: Uninitiated brothers 
Should be initiated by those, for ■whom the ceremonies 
have been already eompleted.”* 

4. By the brethren, who make a partition after 
the decease of their father, the nninitiated brothers 
should be initiated at the charge of the whole estate. 

5. In regard to unmarried sisters, the author states 
a different rule : “ But sisters should be disposed 
of in marriage, giving them as an allotment, the 
“ fourth part of a brother’s own share.” f 

6. The purport of the passage is this: Sisters 
also, who are not already married, must be disposed 


ANNOTATIONS. 


4. Mi/ the brethren who make a partition (J-c. ] By such, for whom 
all the initiatory ceremonies, including marriage, have been completed. 
BALAM-BHA'rTA. 

After the decease of their father, ] In like manner, while the father 
is living but disqualified by degradation from his tribe or other incapacity, 
if the bretfircn be themselves the persons who make the partition, the same 
rule must be understood in regard to the initiation of brothers at the charge 
of the common stock. Bal.am-biiatta. 

C. The purport of the passage is ih{s.’\ As commentators disagree in their 
interpretation of th ? tsxt, and a aubtih: difficulty does arise, the author proceeds 
to show tnat his own exposition, and uo other, convejs the real sense of the 
passage* Taking the phrase “ the uninitiated should be initiated’^ as here 
understood from the preceding sentence (§ .3), ho expounds the text:‘Sisters 
also, who are not already married &o. 

Some thus interpret the words “ own share:^' ‘ After assigning os many 

* shares as there are brothers, a quarter part should be givcu to a sister, 

* out of their several allotments * so that, if there be two or more sistiTs, a 

* quarter of every share must be gi »en to each of them.’ 

But others thus expound those terms: ‘ Deducting a quarter from each 

* of their shares, the brothers should give tliat to a sister. If thero be two 


' YiJNiV WALCVA, 2. 12d. 
+ IWILCVA; 2, 130. 






ON INHERITANCE. 

20 ^^ marriage, by the brethren, contributing a fourth 
2 -)ai’t out of their own allotments. Hence it ajipears, 
that daughters also j)articipate after the death of 
their father. Here, in saying “ of a brother’s own 
share,” the meaning is not, that a fourth ^lart shall 
be deducted out of the portions allotted to each 
brother, and shall be so contributed; but that the 
girl shall be allowed to participate for a quarter of 
.such a share as would be assignable to a brother of 
the same rank with herself. The sense expressed is 
this : if the maiden be daughter of a Brahmani, she 
has a quarter of so much as is the amount of an allot¬ 
ment for a son by a Brahmani wife. 




ANNOTATIONS. 

or more sisters, they and their brothers slinll respectively take the same 
‘ subtract'd share [and residue:] and no separate deduoliou shall bo made 
* [ for each/] 

Both interpretations aro unsuitable: for, according to the first, if there 
bo ono brother and seven or eight sisters, * nothing will remain' for the 
brother. ifn.iuarter must be given to each sister; or, if there be one sister 
and many brothers, the sister has a greater allotment than a brother it a 
quarter must be given to her bv each of h,r brothers • and n.i • • • 

.wa u ” ZTr 

brother anlh eel! in the ca.. of ono 

veu or eight sisters, suppose the rf br'tbrrv. ,.f,are 

0 e arm on, the quarter of that is very ijp. and the alhdment 

0 Blares out of it is still more frilling: the tcinis of the t<.xt giving them 
as an allotment, the fourth [.art,” (§ 5) wonlift bo impertinent; or, admittine 
that the precept is observed, still tliero would be an iuconsibtoucy. ^ 

But, according to our method, since each . ..Ur has .xaotlv a quarter of a 
(t 5)"’ oontradK-tory to the ter,ns of the text <‘a tounh 

a grel^tOTrtmw" V&en°/I,f'miSbi/c! 
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For example, if a certain person had only 
a Bralimani wife, and leaves one son and one daughter; 
the whole paternal estate should he divided into two 
parts, and one such part be subdivided into four; 
and, tlie quarter being given to the girl, the remainder 
shall be taken by the son. Or, if there be two sons 
and one daughter, the whole of the father’s estate 
should be divided into three parts; and one such part 
be subdivided into four : and, the quarter having been 
given to the girl, the remainder shall be shared by the 
sons. But, if there be one son and two daughters, 
the father’s property should be divided into thiials, 
and two shares be severally subdivided into quarters: 
then, having given two [quarter] shares to the girls, 
the son shalf take the Avhole of the residue. It must 
be similarly understood in any case of an equal or 
unequal number of brothers and sisters alike in rank. 

8. But if there be one son of a Bmlmunl wife and 
one daughter by a CkludrUja woman, the paternal 
estate should l)0 divided into seven parts; and the 
three parts, which would be assignable to the son of 
a C'shairiija woman, must be subdivided by four; then, 


ANNOTATIONS. 

7. T)}r}(h'tl iitfo itro parfs, ainl one such part .... into fourT] If the text 
yvero not so explicit, it havo bcou ratlu-r conclnded, that the estate 

should be divided into five parts ; ouc for tUt* sister, ntul four for the brother: 
which woul'i be exactly an allotment of a quarter of tho amount of a brother’s 
Jluu-o VO n .i.icr, BuJ, according: to the distiibution excmpliH. d in ta*. text, 
ihi* 8iot‘ r receivt: ouo quarter of that which she wovid have rect ived, had sho 
been male instead of foiualo. It is, however, in tho instance first stated, a 
s^vfulh on^. of what hor brother netauHv » .. i for himself. 

I'hio is convoiuit.t to "MEn’iiATfi’ uTs int-rprci ition a parallel passage of 
Mcnh: where I'C ohs'rv.:ui, that ‘if tho sihitcrs be iiuiuerous, Iho 

‘ portions ure to bo adjii .tod at tho fourth parr ' ‘ an allotuient for a brother 

* \ idc infra, 5 0. 
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iiig sucli fourth part to the daugliter of the CsImMya 
■wife, the son of the Brahmaui shall take the residue. 
Or, if there he two sons of the Brahmaui and one 
daughter by the Cshatriya wife, the ftxther’s estate shall 
he divided into eleven parts; and three parts,which would 
he assignable to a sou by a Cfihatrii/a wife, must be 
subdivided by four; having given such quarter share 
to the daughter of the Cnhalrii/a, the two sons of the 
Brahmaui shall share and -take the whole of the 
remainder. 'I'hus the xnode of distribution may bo 
inferred in any instance of an equal or unequal number 
ot brolhers and sisters dissimilar in rank.' 

0. Nor is it right to interpret the terms of the 
text ( tlio fourtli part” § 5 ) as sij^nifying 

gn iug money sufficient for her marriage,’ by consider¬ 
ing the u ord “ fourth” as indefinite. Eor that contra¬ 
dicts the text of Menu “ To the maiden sisters, let 
their brothers give portions out of their own allotmcuts 
respectively : to eaeli the fourth part of the a])propriatc 
sliare; and they, who refuse to give it, shall be 


degraded 


ANNOTATIONS. 

of tlio same class: thus the meaning is, let the son take three p.arts, and let 
< the damsoL tuke the fourth.’ 

Sanscara (§3.) siguifies, in Huh instanje, m.irringo: 
Biiito epievious cereniouios are u<»t pert'ornied for feiuulea, but only tor mule 
children. •Subotf/uni 

Out of their own (illotments respt rtirrlyj'] A diflercucc in a reading of 
this passage is remarked in the notes on JrMDiA-v.viT.\xA (C. 3. tSect* 2. § 30' 
.further variation occurs in tl.e commentary l,y MKb’iiATix’Hi, who reads 
Swahhyan Hwttbhyuh “ to their own sisters;” that is, ‘timers ot their own 
classes ruspeetiveJy/ 

lo each lhe/o,„-th t of tM' iq>prnj)rit,fe «/,«,c ”] This parfof il.v !csl 
is uuaorstood diirnrcnlJy by di.'iiUT.k-v vii ana. C. 3. Sr- ( 2 § ''o 

Menu, y. ll«. ’ ^ ‘ ‘ 
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_The sense of this passage is as follows. Brothers, 

of the sacerdotal and other tribes, should give to their 
sister belonging to the same tribes, portions out of 
of their own allotments; that is, out of the shai* *es 
ordained for persons of their own rank, as subse¬ 
quently explaine-L* They should give to each sister 
a quarter of their own respective allotments. It is 
not meant, that a quarter should be deducted from 
the shave of each and b *. given to the sister. But, to 
each maiden, should be severally allotted the quarter 
of a share ordained for a son of the same class. The 
mode of adjusting the division, when the rank is 
dissimilar and tluT number unequal, has been stated: 
and the allotment of such a share appears to be indis¬ 
pensably requisite, since the refusal ot it is pronounced 
to be a sin : “ They who refuse to give it, shall be 

degraded.” (§9.) , i i.i r 

11. If it be alleged, that, here also, the mention of a 

quarter is indeterminate, and the allotment of property 
sufficient to defray the expenses of the nuptials is 
all which is meant to be expressed: the answer is,^ 
no; for there is not any proof, that the allotment ot 
a quarter of a share is indefinite in both codes; and 
the withholding of it is pronounced to be a sin. 

12. As for what is objected by some, that a sister,^ 
who has many brothers, would be greatly enriched, if 
the allotment of a [fourthf] part were positively meant; 
and that a brother, who has many sisters, would be 
entirely deprived of wealth; the consequence is obvia- 


annotatioks. 

ly In both codes.-] lu the text of VuNTAWALcrA and in that of Mexu, 
Huhod^hvn. 

PronoumUd to he a sin.] In Mknu^s text. (§ 9.) BxLAM-BnATTA. 


• Scot. 8. § 4. 
t Dalak-bhattx. 


G 
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_the manner before explained ;* it is not here 

■cted, that a quarter shall he deducted out of the 
brother’s own share and given to his sister; wlienee 
any such consequence should arise. 

13. Hence the interpretation of Med’katit’hi who 
has no compeer, as well as of other writers, who concur 
with him, is square and accurate;'not that of 13ha- 
nuciii. 



14. Tlierefore, aftei^the decease of the father, an 
unmarried daughter participates in the inheritance. 
But, before‘his demise, she obtains that’only, what¬ 
ever it be, which her father gives; since there is no 
special precept respecting this case. Thus all is unex¬ 
ceptionable. 


SECTION VIII. 


Shares of Sons belonging to different tribes. 

— 00 ^ 00 — 

1. The adjustment of a distribution among brothers 
alike in rank, whether made with each other, or with 
their lather, has been propounded in preceding pas- 


ANNOTATIOJ^S. 

13. has no co7n2>e^}\'] vV'ho is indepondeut of control. BALAii-UHATTA. 

This commontator treats Asahax/a as an epithet of the author next named 
(MvHj’nATn’iii.) Tb‘; word occurs, however, as a proper name iu the Vicada- 
rttnacavay in commenting on a passage of Menu (9. 165.) The moaning may 
bo that < tho opinion of A^aiiay.\, MEi>’ii4Trr’Hr, and thereat iu nocurate : 
not that of BnARucar." 

§6. 
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clissimilar in class : “ The sons of a J3ra1it)utn,ci, in tlic 
several tribes, have four shares or three, or two, or one ; 
the children of a Cslidti'ijici have three portions, oi 
two, or one j and those oi a T disyd take two parts, 

or one.”t i 

2. Under the sanetion of the law,$ rnstances uo 

occirv of a Jlralimana having four Wives ; a Cshairiya 
three; Vaisya, two : but a Sifdi'a-, one. In such cases, 
the sons of a lirahmaiia, born to him by women of the 
several tribes, shall have four shares, three, two, or 
one, in the order of tlrese tribes. 

3. The several tvihes f mrnasa^J ] TVomen of the 
dilferent classes, the saeerdotal and the rest, here 
sifnified by the word tribe (^cctvuci.J The termination 
SOS, subjoined to nourr in the singular nirmber and 
locative or other case, bears a distributive sense, con¬ 
formably with the grammatical rule.§ 

4. The meaning here expressed is this: The sons 
of a Brahmuna, by a Brahnani woman, take four 
shaves apiece; bis sons by a Csludviya wife, receive 


ANXOT.VTIOXS. 


^ ^ celebrated coinmeniator on Menu: and bis exposition 
of Menu’s text (§9*) w'db the author’s explanation of Yajnt.v- 

walcya’s (§ <3-) • . • , , 

BuAKneur, aa ancient author, probably raaintamed tboopmou and intcr- 
nrotaUon wliieh are refuted in tbe present Section. 

2. UmUr the sanction of the ?««?.] The initial xYorda of a passage of 
Y-wurAWAtcYA (1. 67.) arc cited in the text, for the sanction of the practice 
hero noticed. 

3. Confonnahltj wUhtho grammatical rufe. ] The author quotes a rule 
of grammar. ( PaxIaNI, o , 4. 43.) 


♦ Section 2. § 1. 

I Yajnvwaucya, 1. 57» 


t yAJNVAWALCYAi 2. 126, 

§ PAaNini, 5. 4, 43, 
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shares each; by a Vaia^a woman, two,; bv a 
Sndm, one. 

5. Tlie sons of a Cskalriyn, born to him by \romon 
of t]\c several tribes, (for that is here understood,) have 
three shares, or two, or one, in the order of the tribes ; 
that is, the sons of a Cshatriya man, l)y a CsUolriya 
woman, take three sliares each ; by a Vahya woman, 
two; by a Suclm wife, one. 

6. The sons of a Vaisya lij’ women of the several 
tribes, ( for here, again, the same term is understood,) 
have two shares, or one, in the order of the classes: 
that is, tlie sous of a T^aiaya man, by a Vaiaya woman, 
take two shaves a piece; by a Suclra woman, one. 

7. Since a man of the servihj tribe cannot have a 
son of a diiferent class from liis own, because one 
wife only is allowed to him, (for “a Stulra woman 
only must be the wife of a Siah'a man,”*) partition 
among his children takes place in the manner before- 
mentioned. 

8. Although no restriction be speciiied in the text 

(§ !•)> it be understood to relate to property 

other than land obtained by the acceptance of a gift. 
Por it is declared [ by VaiiiASPATit 1 “ Land obtained 

by acceptance of donation, must not be given to the 

son of Cshalriya or other wife of inferior tribe: 
‘‘ (wcu though his fatlier give it to hiin, the son of the 

l>rafi)mui may resume it, when his fatlior is dead.” 

acceptance of donation is hero cxpressly 
stated, land obtained by purclmse or similar means 
appertains also to the son of a Cs/uitriyo or other 


ANNOTATIONS. 


ciUil. ( YAJXYAW'.Lcvi, 2, 11.5. .and llt> Vi.k Soul. U, au.t :J.) •S-...’,,,./’/./,. • 



M.ESfT7^ 13* , I A 3Upplitri (U • author s 11,'iUlC. 
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■woman. Jj'or the' son by a Stidm woman is 
specially excepted (“The son, begotten on o, Sttdrl 
woman by any man of a twice-born class, is not 
entitled to a share of land.”*) Now, if land acquii’cd 
by purchase and similar means did not belong to the 
sons of a Csliatriya or Yaisya wife, the special exception 
of a son by a Sialra woman wouid be impertinent. 

10. But the following text “ The son of a Brahmana, 
or a Vaisya, by a Avoman of the servile class, shall not 
share the inheritance: whatever his father may give 
him, let that only be his property :”t relates to the 
case where something, however inconsiderable, has been 
given by the father, in bis lifetime, to Iiis son by a 
Sralra woman. But, if no alfectionate gift have been 
bestowed on him by his father, he participates for a 
single share [ of the movables ]. Thus there is 
nothing contradictory. 




ANNOTATIONS. 

9. Beyotten on a Sadri icoman»2 Sudri does not here bear its regular 
signification of * wife of a Sudra man/ but intends a wife of the regenerate 
man, being a Sudra woman, SubocVhim and BALAM-nHATXA. 

The special excejdion of a son It/ a Sudra xooman xconld he impertinent, ] 
>Since the son of the Sudra i» specifically excepted, it follows, that the sons of 
the Cshatriya wife and those of the Vaisya do participate. Sahod'hinu 

10 Where something .... has been given, ] 'Where an affectionate gift 
has been ])estowed. In some copies, the reading is so : ( prasada-dattam 
iu place of pradailam, ) EalM-biiatta. 

’ This also is a passage of ViUEAsrATi. ^o JiiiUTA-VAiiANA,^Ch.9, § 22. 

f Menu, 6. lOd. 
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section IX. 


Bistnhnlion of effects discovered after partition. 

— oo'^oa — 

1.^ Somctliing is here added respecting the residue 
after a general distribution of the estate. ” Effects 

a4in! hili • the separation, let them 

‘ wi 1 sliares; this is a settled rule.”* 

2 IVJiat had been withheld bv coparceners from 
each other, and was not known at the W ofXkhW 
the aggregate estate they shall divide in equal pj^po ? 
tions, when it is discovered after tlie iiatiamonx- 
Such IS the settled rule or maxim of the law. ^ 

r 1 -a saying “ in equal shares” the author 

forbids partition with deductions. By sa^n- » nJ 

them divide, he shows, that the goods sLlf not b! 

imply, that no offence is committSli^v b ^ 
common property. embezzhng the 

the part of the eldest hroUier^f^ 

self common prStv an^’ ^ Wopriate to him- 

younger luotlS ■^A.feU.S'i 
avarice sJiall defraud his younger lirotw’ 
the lionours of his primogeniture b a ! ’ 

[addilionul] share, all l.e (.hnstisej l.y tlS™'..,* 

0 . That inlerence is not correct • for bv i'’’ ^ 
iug aueh eon,h ,01 cr iminal in a„ eWorbrtthJ^ VhTt 

* VAJNfAAVAU'Yi, 2. 127 ^ ^ ------— 

t Mekp, 9. 213. 
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c^on^^endeut and represents the fatliei', it is more 
assuredly shown ( by the argument exemplified in the 
loaf and staff) to be criminal in younger brothers, 
who ai’e subject to the control of the eldest and iiold 
the place of sons. Accordingly it is declared [ in the 
Vedo,* ] to be an offence without exception or distinc¬ 
tion : “ Him, indeed, who deprives an lieir of his right 
share, ho does certainly destroy ; or, if he destroy not 
him, he destroys his son, or else his gi*aiidson.'’t 

7. Whoever debars, or excludes, from participa¬ 
tion, an heir, or jierson entitled to a share, and does not 
yield to him his duo allotment ; he, being thus debarred 
of his share, destroys or anniliilates that person who 
so de])a:’S him of his riglit: or, if he do not immedi¬ 
ately destroy him, he destroys liis son or his grandson. 

8. It is thus pronounced to be criminal in any 
person to withliold common property, without any 
distinction of eldest [ or youngest. ] 

9. It is argued, that blame is not incurred by one 
who takes the goods, thinking them his own, under the 
notion, that the common property appertains also to him. 


10. That is wrong. He does incur blame: for, 
though ho took it thinking it his own ; still he has 
taken the property of another person, contrary to the 
injunction which forbids his so doing. 


ANNOTATION'S. 

f.. iSy th 'arguii'!i:ni erempUfwd in the lottf and staff.'\ If r. stall, to which 
a louf is uitachcd, bt* taken away by thie-es, it is infermi, that assuredly 
tl-j loaf ul’ j has been stolen by tliein. j So in the case nndor coiisidcralion, 
if the widest, who is indei>ondoiit and rwproseuts tlio lather, be criminal 
fc. 1 ' wilhboldiug the goods, tlio name may surely be allirmod couccruiug 
tho rt-at, if they do so, Sitho(rhini, 


* rj \r,A.'r-mrArrA. 

f A paasago of Iho ns observed by_ Uala f-AinArxA. 

■ Sow JiaUlA-VAEANA, 2, 25. & 3. 1. 15. 





IX. 



ox IXHEKITAXCE. 


•§L 


y j\.s ill cinswcr to n proposoTl solution oT n fliOn 

cixlty ‘ If an oblation of green kidney beaus * ^ not 
procurable, aud black kidney b(;ans f *1 )g used in their 
stead, by reason of the resemblance, the ma.'cim, wliich 
prohibits the employment of these in sacriQces, is not 
applicable, because they were used by mistake for 
ground particles of green kidney beausit is on the 
contrary maintained, as tlie right opinion, that, 
altliougli the ground particles of green kidney beans 
bo taken as being unforlndden, -still tlio groniul particles 
or black kidney beans are also actually employed : and 

the prohibitory command is consequently applicable 
in tins case.’ *11 

12. Therefore it is establislied, both from the letter 


AN.NOTATIOXS. 


It.. nnoicn- U, a projuncl sohiion.-] The nuthor kero n-lducos nn 
example of rcusouiDg from tho Mimant,,, in the 6th book (.urhymja . 
section ( jiaihi ) and Gth topick ((uVhkarana, ) SithotThint, 
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•“§L 


e law ard from reasoning, that an offence, is 


committed by liking common property. 


-ozzo- 


SECTION X. 


Rif/ltfs of the Dwyamushyayana or son of Imo fathers. 

— 00Z2.00 — 

1. Intending to jiropound a special allotment for 
the DwyamnshyoDana ( or son of two fathers,) tlie 
anthor previously describes that relation. “ A son, 

“ l)egotten by one, who has no male issue, on the wife 

of another man, under a legal appointtnent, is law- 
“ fully heir, and giver of funeral oblations, to botli fa- 
“ there.”* 

2. A son, procreated by the husband’s brother or 
otlier person ( having no male issue), on the wife of ’ 
another man, with authority from venerable persons, 
in the manner before ordained, is heir of botlrtlie na¬ 
tural father and the ivife’s husband: he is successor 
to their estates, and giver of oblations to them, accord¬ 
ing to law. 


ANNOTATIONS. 

1, Dwj'amuslij'ayann, or son of two futhers.^^ As here described, tho 
Dicynuirnhyayana is restricted to one description of adoptive son, the Csholruja 
or son of the wifo : but the terra is applicable to any adopted son retaining bis 
filial relation to his natural father with his acquired relation to his adoptive 
parent. See Sect 11. §32. 

2. In the manner hejore ordained. ] Tho initial words of another passage 
of YAJ.vyAWAi.CYA arc here cited. It is os follows: “Let the husband’s 
brothw, or a kinsman near or roraote, having been antUorized by venerable 
persons, and being anointed with butter, approach the childless wife at 
proper seasons, until she become pregnant. He, who approaches her in 


• Yajxyaw.u.cta, 2. 128 


II 










X. ox IXnERITANCE: 

Tho mran'mg of tliis is ns follo\Fs. If flie 
husband’s Ijrotliei-, or other person, duly uutJiorizcd, and 
being Iiiniself destitute of male issue, proceed to an inter¬ 
course with the wife of a ehildless man, for the sake of 
raising issue both for liimself and for the other; tho 
son, wliom he so begets, is the child of two fothers 
and denominated Dioyamushiayana. He is heir to 
both, and offers funeral oblations to their manes. 

4. Hut, if one, wlio has male issue, heing so 
authorized, liavc intercourse with the wife for the sake 
of raising up issue to -her husband only; the cliild, 
so hegottem by Itim, is son of the luisband,' not of the 
natural father: and, by this restriction, he is not heir 
ot his natural iather, nor (|ualillcd to present funeral 
oblations to liis manes. It is so declared by Menu : 
“ The owners of the seed and of the soil may bo con¬ 
sidered as joint owners of the crop, which they agree 
by special compact, in consideration of the seed, to 
divide between them,”* 




5. By special compact. ] When the tield is delivered 
hy the owner of the soil to the owner of the seed, on 
an agreement in this form, “ let the crop which will 
be here produced l,elong to us both thei the otvners 
)o 1 0 ic SOI and ot the seed arc considered by 
mighfy sages as sharers or proprietors of the crop 
produced ni that ground. ^ 

0. So [the same author.]* “ Unless there be a 
special agreement between tho owners of the land ami 
of thcseec, the fruit belongs clearly to tho land-owuer* 
lor the .soil is more iraporlanl tlmn the seed.”t 


ANNOTATIONS. 

any -ther mol^ is^ i fr.,m hL U ibo. A cl.ild, k./oUei, U 
mode, u the Imsband's son, denominated ( < .,f (i,'„ 


‘ -Me-SI, 0. 53. 


+ Menu, 9. 52. 


I Va : VAViAU\A, 1. >9 70. 




umsT/ff, 


IAEA. cn.vp. 

auotlior’s groundi witli- 
out stipulating for the crop, or without a special agree- 
ment that it shall belong to both, appertains to the 
owner of tlic ground: for tlic receptacle is more impor¬ 
tant then the seed; -ns is observed in the case of cows, 
mares and the rest. 

8. Here, howev'cr, the commission for raising up 
issue is relative to a Avoinan who was only betrothed, 
since any other such appointment is forbidden by Menu. 
Por after thus premising a commission, “ On failure of 
issue, the desired offspring may be procreated, cither by 
his brother or some other kinsman, on the wife Avho has 
been duly authorized : anointed with liquid butter, 
silent, in tlie night, let tlic kinsman, thus appointed, 
beget one son, but a second by no means, on the widow 
[ or childless wife ;]”* Menu has himself prohibited 
the practice : “ By regenerate men, no widow must bo 
authorized to conceive by any other : for they, who 
authorize her to conceive by any other, violate the 
primeval law. Such a commis.sion is no where men¬ 
tioned in the nuptial prayers ; nor is the marriage of 
M'idovvs noticed in laws concerning wedlock. This prac¬ 
tice, tit only for cattle, and reprehended by learned 
priests, was introdneed among men, while Vena had 
sovereign sway. He, po.ssossiiig the whole earth, and 




THE MITACSJ 


V. But iiroducc, raised in 


ANNOTATION.S. 

8 . 'Jhe cortiinisston ... m lelnlitC to a tcUo uas only hctrulhcd. ] 

a’hfc ocinnicntator. B.vi..vir-jin'\rT.v, dissents froni this doctrine: and cites 
pas.sti"C3 of law to show, that, after troth verbally plighted, should the 
ImO-and die before the actil.l celebration ot (ho initrriage, the damsel is 
at the ditpooiil of her father Uj be given in marriage to anotlior husband. It 
is unneocssary to go into his osplanatiou of the passages cited in the text, 
in iiQotlier opinion. 





ON INnEIlITANCE. 


§L 


_ 'efore eminent among royal saints, gave rise to a 

confusion of tribes, when his intellect nas’ overcome 
by passion. Since his time, the virtuous censure that 
man, Avho through delusion of mind, authorizes a 
•widow to have intercourse for the sake of pi-ogcmv,”* 

9. Nor is an option to Ite assumed from "tlie [ con¬ 
trast of J precept and prohibition. Since they, who 
authorize the practice, arc expressly censured ; and 
disloyalty is strongly reprobated in speaking of the 
duties of women; and continence is no less praised. 
This, Menu has shown : “ Let' tlie faithful wife ema¬ 
ciate her hotly by living' voluntarily on pure tlowor.s,. 
roots, and fruit; but let her not, when her lord i.s 
deceased, even pronounce the name of another man. 
Let her continue till death forgiving all injuries, per- 
lorming harsh dutic's, avoiding every sensual ])leusii]v,. 
and clieerfully practising the inco*mj)aral)lo rules of 
virtue, which hav(' been followed by such tvoinen, as 
wore devoted 1o one only husband.* Many. thousands 
Bmhmauaft, having avoided sensuality from tlieir 
early youth, and having left no issue in' their familic.^^ 
have ascended nevertheless to heaven; and, like those 
abstemious men, a virtuo‘us wife ascends to heaven 
though she have no child, if, after the decease of her 
lord, she devote herself to pious austerity : but a uidew, 
who, Irom a wish to bear children, slig’hts lun- deceased 
liusband, brings disgrace on herself here below, and 

shall bo excluded from the abode of her lord.”t Thus 

the legislator lias forbidden the recourse of a widow or 
wile to another man, even for the .sake of pro"-env. 
Therefore it is not right to deduce an option from the 
injuuction contrasted with the proliibition. 


.\NNOrAT10K.S. 

if. It h ,u,l I For un oiHion W i„ il... 

cn«, of but o censure is p.,sod pc.or., ,vha 

* Me,nu, a. Ol.-OS. + 0. lo7. , l(;l. 
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The authorizing of a woman sanctilicd l>y mar- 
riage, [ to raise up issue to her husband hy another 
man, J being thus prohibited, what then is a laAvful 
commission ] to raise up issue ? ] The same author 
explains it : “ The damsel, whose husl)and sliall die 
after troth vcriially plighted, his brother shall take in 
marriage according to this rule : having espoused her in 
due foim, she hoiiig clad in a white robe, and pure in 
her cojicluct, let him privately approach her once in 
eacJi proper season, until issue he had.”*' 

11. It appears from this passage, that lie, to whom 
a damsel was verbally given, is her husl)aud without a 
formal acceptance on liis part. If lie .die, his own 
brother of the whole blood, whetlier elder or younger, 
shall espouse or take in marriage the widow. “ In duo 
form,’ or as directed by law, “ having espoused” or 
wedded her, and “ according to this rule,” namely witli 
an inunction of clarified butter and witli restraint of 
voice &c. let him “ privately” or in secret, “ approach 
her, clad in a white robe, and pure in her conduct,” 
that is, restraining her mind, speech and gesture, 
“ once” at a time, until pregnancy ensue. 

12. These espousals are nominal, and a mere part 
of the form in which an authorized widow shall be 
a^iproached; like the inunction of clarified butter and 


ANNOTATIONS. 


.nitliori/c such a praotiee, and none upon those who forbid it. Tlic injunotion 
and tlio prohibition are consequently not equal; and thorofore an o]>(iuu is 
not inferred. SuhorVhini, 

12. llicse espousals are nominal.'] TliO notion is tliis : as an inunction of 
elariticd butter, and oilier observances, are prescribed as mere forms in ap¬ 
proaching an authorized widow; so theso espousals aro a mero part of tliat 
intercourse, and not a principal and substantive act, whence the parties might 
be supposed to become a married couple. SuhoU'hini and B.vlaji-jjii.vtta. 


^ Menu, 0. 69.-70. 
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They do not indicate- her bceoiuiu" 
wedded wife of her brother-in-law. ° 



13. Tlicreforc the offspring, produced by tlmt inter¬ 
course, appertains to the original liusl)and, not to the 
brother-in law. But, by special agreement, the issue 
may belong to both. 


- 0 ^ 0 - 


SECTION XL 


by bb'lh and by adoption. 
— oo'^oo - 


1. A distribution of shares, among sons equal or 
unequal in class, has been explained. Next, intondino- 
to show the rule of succession among sons priucij)al and 
secondary, the author })reviously describes them. “ The 
Icgitinate son is procreated on f he laAvful wedded wife. 
Equal to liim is the son of an appointed dau"-hter 
Tlie son of the n ife is one begotten on a° wife 
by a kinsman of her liitsband, or bv some other 
rolatm;. One, secretly ,noilueed in fl,e house, is a 
son ol hidden origin. A damsel’s child is one born of 


AJfKOT.\TIONS. 

T or the vioman cannot become a lawful wcilded wife, being twice-married. 
Bacam-biiaita. 

15. (he njpjmng ^c."] The ebild is not a legitimate son ('oum 

o olh parents; but is ( cshiiru}., ) sou of l^|| soil or wife, and appertains to 
the husband or owner of tlie soil, provided no agroement were made to this 
efleot; 'the oFspring, here produced, shall belong to us both.' But if such a 
stipulatiou c.vist, ho is son of both. SuhoiThini and IlALAM-nn vtta 
lie is not legitimate, sou of the natural father, but similnv to a 

legitimato son ; as will be Brnde evident in the sequel.* HAe.xji-BUA tJ A. 


Vide Scott 11. § dv 
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unrtiamed woman: lie is considered as son of his 
maternal grandsire. A child, begotten on a woman 
whose [ first} marriage had not been consummated, 
or on one Avho had been deflowered [ before raarrriagej, 
is called the son of a twice-married woman. He,, 
whom his father or his mother give for adoption ^ 
shall be considered as a sou given. A son bought 
is one who was sold by his father and mother. A 
son made is one adopted by the man himself. One, 
who gives himself, is self-given. A child accepted^ 
while yet in the womb, is one received with a bride.- 
He, who is taken for adoption, liaviug been forsaken 
by his parents, is a deserted son.”* 


2. The issue of the breast f uras) is a legitimate 
son ((lurasaJ He is one born of a legal wife. A 
woman of equal trilie, espoused in lawful wedlock, is- 
a legal -wife; and a son, begotten [ by her husbandt ]' 
on her, is a true and legitimate son; and is chief 
in rank. 


AN>OTATIONS. 

1. Son of Jm maternal graiuhire.'] la the numerous ^uotatioas of thfs 
passage, some read << son,” others smritah^^ called,” and others again 

. fnatali^^ considered.” The sense Is not materially afllected by these differ- 
ODces; as either term, being not expressed, must be understood. 

2. A sotiy begotten on a wo7na7i of equal tribe,^ In fact it is not to be so 
understood* For it contradicts the author’s own doctrine, since ho includes 
the Mar(f havasicla and others, born in tho direct order of the tribes, among 
legitimate issue (§ 41.) They are not sons begotten on a woman of equal 
tribe: and, if issue by women of different tribes be not deemed legitimate, 
being considered as born of wives wdiom it Wiis not lawful to marry, then it 
might follow, that other persons would take the heritage, although such sons 
exbl^d. Hence the mention of a wife equal by tribe intends onl}’’ tho pro- 
fernbleues.*^ [of her or her offspring:] and the restriction, that she bo a lawful 
wife, excludes the cehviraja or issue of the soil, aud the rest. Vi7'amit7'OiUt7ja* 

* Yajn’VAW.uxta, 2. 129.-133. 

vi'TA dire^'ts this to .supplied in couformity with passages of 
VYshnu (Id, 2.) and Ml^’C 9. 160.) 
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. XI. -ON INnEEITANCE. 

The son of an appointed daugliter CpniriGa-imti'ci) 
is equal to him ; that is equal to the legitimate son. 
The term signifies son of a daughter. Accordingly he 
is equal to the legitimate son : as described by Vasisht’- 
IIA : “ This damsel, who has no brother, I will give 

unto thee, decked with ornaments : the sou, who may 
be born of her, shall be my son.”* Or that term may 




ANNOTATIONS. 

The son by a woman of equal-tribe espoused in any of the irregular forms 
-of marriage (/Is/ort v^c.) is a legitimate sou: aud the sous (H a Bmlimimuy by 
wives espoused iii^thc direct order of tho classes {Cshatriya denominated 

tho-Vnrr^7<«nwWn,tho AmhasMha, and the Parasavaor Nishada; wwii the sons 
of a Cahafrii/a by the wives of tho Vimya or Sudro tribe, named tlie Afu- 
fhishyn and the l/t/m : nucl the sou of a Voiitya by a Sudra woman, "called tho 
Carana; are all legitimate sons. Yiswi;swatia-]iuati v in the Aladam- 
Parijata. 

By tho term “ lawful’* is oxpludcd a woman espoused by one to whom such 
marriage was not permitted : therefore tho sous by women of superior tribu 
are not legitimate ; aud, for this jnirpose, the word “ lawful” has been intro¬ 
duced into tho text (§ 1.) A lawful wife for a man of a regenerate tribe is a 
woman of a regenerate tribe ; and,,for a Sudra man, a Sudm woman. For 
want ot a wife of preferable description, one analogous is allowed. Con- 
•sequently it is not indispensable, that the wife bo of the preferable dcsfcription. 
Even a SuJra woman may be tho wife of a regenerate man : and her is..uo is 
legitimate, as will be shown. BAtAM-BUirra. 

•i. til llui ler/ittmate son. ] xlie daughter appointed to be a son, 

and the son of an appointed daughter, are ritlur of t*>em iipinl to the 
legitimate son. A isweswaka in the MmIoiiu I’anjaiu. 

Since the son of an appoiniod daughflfc' is son of Icpiiimato female issue, 
theretbre ho is equal to a legitimate son : but ho is not literally a Icgilinialo son’ 
being ono lemovc distant. Visweswaha in the i'niofrA));/. 

Or Ihnt U~nn m i,j so/n,/;/ S.-.r} It may signify a daughter who hecoims l.y 
appointment a ,v,n ; th.at Ls, who is p„t in pbeo of a son. Although si,e bo 
legitimate, yet being female, she is merely oq-lhl to a son. Urnnntn.Ju.n,. 

* VasisiiFba, 17» lb. ~ . 




MiNisr^^- 



THE MITACSHARA 


o„...(gL 


^ify a flauglitcr bocomin:j by spocial appointment 
a son. Still she is only similar to a legitimate son: 
for she derives more from the mother than from tlic 
fatlier. Accordinglv she is mentioned bv Vasisiit’iia 


ANNOTATIONS. 

Equal to him,'^ equal to the legitimato sou,is the putrina-putra or daughter ^ 
uppointod to be a sou : for since all the terms of the deliuitiou of a legitimate 
son excepting sex, arc applicable to her, she is similar to him. Apahauca 
The I'utnca-putra is of four descriptions. The first is the daughter 
appointed to ho a son. She is so by a stipulation to that effect. The next is 
her son. He obtains of course the name of ‘ son of an appointed daughter,’ 
without any special corapaot. This distinction, however, occurs: lie is not 
in place of a son, hut in place of a son’s son, and is a daughter's son. 
Accordingly he is described as a daughter’s son in the text of Saxc’iia and 
Ltc’iiita : All appointed daugliter is like unto, a son ; as Piiaciietas v has 
dc<;lare(l: her offspring is termed son of an appointed daughter: ho offers 
funeral oblations to the maternal grandfathers and to the paternal grandsires. 

There is no difference between a son’s son and a daugiiter’s son in respect of 
benefits conferred.” The third description of son of an appointed daughter 
is the child horn of a daughter who was given in marriage with an express 
stipulation in this form the child, who shall be born of her, shall ba mine , 
fur the purp'»‘’‘'of performing my ohsoq iios.”* He appertains to his matornal 
grand father as an adopted son. The fourll; is a child, born of a daughter who 
was given in marriage with a stipulation in this form ; “ The child, wlio shall 
he born of her, shall perform the obsequies of both.” He belongs, as a son, 
both to Ilia natural grandfather and to his maternal gnindfathor. But, in the 
case where she was in thought selected lor an appointed d »ughtcr,t she is so 
wdth a compact, and merely by an act of the mind. ITKM.vnnr, 

The son of the appointed daugliter belongs in general only to the matenial 
grandfitlior : hut, by special compact, to the natural father nUo. Thus 1 ama 
say.': ‘‘I.-d tint son of an appointed daughter perform the ob.seipiios of his 
maternal anci-stors exclusively : but if ho succeed to the property of both, let 
liim perform the obsequies of both.” Ar'oordingly this child also is deiiomi- 
uuted Jmjamnshyayana or son of two fathers. BALAM-nriATTA. 

' MKxr, 9. 127. 

\ MkXI’, 9. Idd. 


I 
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ON INHERITANCE. 



rson, but as third in rank : “ The appointed daugh¬ 
ter is considered to he the third description of sons?”* 


•t. The son of two fatliers {dwyamiishyayana)-^ is 
inferior to the natural father’s legitimate son, hecauso 
he is produced in another’s soil. 

6. A child, begotten by another person, namely by 
a kinsman, or by a brother of the husband,^is a wife’s 
son ( GshetrajaJ. 

G. The son of hidden origin CyiuThaja) is one 
secretly brought forth in thcr husband’s house. By 
excluding the case of a child begotten by a man of 
inferior or superior tribe, this must bo lAstrieted io 


ANXOTATIOXS. 

The appointed daughter h the third deacriptiou of For she, who. 

has no brother, reverts to her male ancestors niid obtains a renewed tiiiation.” 

Vastsot-’iia. { 

The ndoplcd dauglitor is couiited’by Vastsut’ha as the third: not by Yaj.vva- 

W.VLCYA. SuhiUPhitti. 

Mhka-mts»\ reads sec'iiid instead of third: against the authority of tho 
iaslitutes and of every compiler who has cited this passage. 

1. I, to the Icjitimate mu ] He is similar to the son of the bodr 

Bai.am-biiatta. 

Is not the son of two fathers the offspring of his natural , f. f,., 
thonalegiHraatesouPoroneorotherof thevario’js doseriptioua of adoptive 
and 8eeond|i;y sonsF Anticipating this -lue^ion, tho author says: «lleis 
not different from lumhe is oiiunl to a son of Ihu body. SuboJ'him. 
^ 1 he coramcnfary last cited roads iiris’iehtu ‘not difl.'i eiU’ instead of o/wfn'.v;!/,* 

infenor. HoUi readings are noticed by Umwi-iumita. 

5. -f child begotten bg another person . . . ti,s- n wife's sow.] There arc- w 
descriptions of eshetrejn or wife’s sou ; the first of them is son of both fathors 
r</<ri>,/rK a;)llio other-s adoi-l ed son of the mfe’s husband. ViramUrodai,, 
A son begotten, under a formal authority, by a kiusmau being of . ,ual cl".?' 

or by another relative, is a wife’s son. V.swkswvka in tl.o Had,r 
Farijaia, 




Vasisui’hV, it. M. t V'i.le S.-.i uj. 


1 I”I’I'.m 11. I■' 
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LEUjr instance wliere it is , not ascertained wlib is] the 
father, but it is certain that he must belong to the 
same tribe. 

7. A clamsers child {cemhm) is the offspring of an 
unmarried woman by a man of equal class ( as restrict¬ 
ed in the preceding instance); and he is son of his 


ANNOTATIONS. 

-6. IIo mitsi hdontj to the same tribe, j A child secret!}* conceived by a 
womnn, iu her hiisbamrs hemse, from a mau of the same tribe, but concern¬ 
ing whom it is not certainly known who the individual was, is named a son 
of concealed origin. The ignorance as to the particular person must bo the 
husband's, not the wife's : and ihe knowlege of his equality in tribe may bo 
obtained through her; for surely she must know who he is. But, if she 
really do not know his tribe, having been secretly violated by a stranger [in a 
dark night,*] then the child bears thn name of a son of hidden origin, but 
ib not so lit a son as tho one before described. Viswrswaiia in the Jfadana- 
rarijata. 

Ill such circumstances, the child must bo abandoned, say otliers. Balah- 
nilATTA. 

the natural father is not known, the child belongs to tho same tribe ‘ 
with his moihi-v. lUil, if tUrro be a suspicion, that he was begotten by a man 
of inferior tribe, ho ia c vutemned. Vachespatc mishv in the Sradd'hu- 
chintamnl 

A flon, who is born of the wife, and conconiing whom it is not certainly 
known who is tho natural father, is adoptive bon of the mother’s husband, add 
culled son of concealed origin. Being sou of the adoptive father’s own wife, 
and begotten on her by another man, ho is similar to the sou of the wife, and 
therefore discrihed after him. Apabarca. 

7. By a of equal class.'] As the son before described must be one 
begotten by a man of like tribe, so must this son also be the oiispring of a 
mail of c«iual class. D.irasel” does not here signify unmarried only : for, 
even with that import, tho term is frequently used in tho sense of * un¬ 
connected with man.’ But it signifies a woman with whom a regular mar¬ 
riage has not been consummated. BALAxi-unAirA. 

^ Baiam-buatta. 
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crrandfatlicv, providccV'slie be iiiniiarried and 
abide in her father’s liouse. But, if she be married, 
the child becomes son of her husband. So Menu 
intimates; “ A son, whom a damsel conceives secretly- 
in the house of her father, is considered as the son of 
her husband, and denominated a damsel’s son, as being- 
born of an unmarried woman.”* 

8. The son of a woman twice-married is one begot¬ 
ten by a man of equal class, on a twice-married woman. 


ANNOTATIONS. 

The merniiag of the passage of tho Mlfacshara is this: Uiiuiarried 
wguili'-'S ono, whoso nuptiald have not been coininoucod ; married/’ Tvho.so 
nuptials are bogiiu. The ulli.x. hero implios an act begun and nut l‘'or 

a child begotten by a paramour alike iu chic.^, or a woman wiiosc marriage , is 
complete, i^ a son of concealed origin. ViramiiroHaifa. 

The child, born of an unmarried woman, is denominated sou of a damsel ; 
and is oonsidcred by Miinh and the rc4t as sou of his maternal granJfathor. 
Being produced in a .soil wliieh in some measure appeidaius to lifui, namely his 
daughter, the child is similar to the son of concealed origin, and is therefore 
mentioned by Y.xjnyawalci'a next after him. ArAR.vnCA. 

If the maternal grandfather have no male issue, then tho damsel’s son is 
deenn-d liU son ; if he have issue, theu tho child is son of the husband. If both 
bo childle3.s, he is adoptive son of both. Parijala cited in the Uvtmtcnra and 
SudiVhi-x'ivc^a, : 

Ii eillv^r of them be destitute of issue, tho child is his sen ; but, if 
both be so, the child is sou of both. B.vLVM-uu.\TaA. 

5’o Menu The meaning of the passage cited from Menu is as 

follows: a young woman, betrothed, but miptials have not baen com¬ 

pleted ; and who is fonsi^qucutly a mnulcn, since she is not yet btcome tho 
wife of her intended husband: a son (we -ay) borne by such a damsel is 
denominated a damsel’s child, and is Oonsidored as sou of t!io bridegroom ; 
that is. of the person by \\horn* she is cspous.d. Accordingly the cgiiditauu 
**in the house of her father is pertinent as an expUiiulory plmiae: for, 
after marriage, she inhabits the house of herhui,bami. 

• Menc, 0, 172. ~ 
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etlicr the first marriage had or had not been consum¬ 
mated. 

9. He, who is given by liis mother Avitli her hus¬ 
band’s consent, while her husband is absent, [ or 


ANNOTATIONS. 

S l\nicihcr 4rc.] Whether the marriage had or had not been conaunimat- 
cd by the first husband, and whether she have been forsaken by her luisband 
in his life time or bo a widow. Such is the meaning. Accordingly Vishnu so 
declares : lie, whom a woman, cither forsaken by her husband, or a widow, 
and again bceouiing a wife by her own choice, oonceiTod [by a second luisband] 
is called the son of a woman twice-married.” * Tho cliild is son of the natu¬ 
ral father : for the first husband’s right to tho woman is annulled by his death 
or relin<iuishment; and she has not been authorized to raise up issue to him ; 
.and slio takes a second husband solely by her o^^l choice. B.vlam-bhatta. 

Tlicro arc two descriptions of twico-marriod women: the first is a woman 
whose marj’iagc has not been consummated, but only contracted, and who is 
esTJOused by anotlicr man. Tho other is a woman who has been blemished by 
intercourse with a man, beforo marriage. The oflspring of such a woman is 
{Panner-hhava) son of a twice-married woman. Accordingly it is so express¬ 
ed in the text. Viramitrodaya, 

A w'oman, whose marriage had not boon consummated, and who is again 
’espoused, is a twice mari u.d woman. So is she, who had previous intercourse 
with another man, though sho be not actually moiTied a second time,” 
Vl^IJLNU.f 

A child begotten ** on a woman, whoso j^firsi] marriage had not been consum¬ 
mated on the wife of an impotent mah or the like, Avhethor she have 
become a widow or not; or on his own wife ** who had been enjoyed bv 
strangers, and who is taken back, and again espoused; the child (we say) 
begotten on such a woman, h called ‘ son by a woman twioe-marn.jd.’ The 
twice-married woman has been dcsonbed in the first book [of Yajnvawalcya’s 
institutes.] Apakahca. 

Whether a virgin or dclloworod, sho who is again espoused with solemn 
rites, is twice-married woman: but she, who descHs her husband and 

* Mi:nu, 0. 17o. EiToucoufily cited us a passage of Vishnu, 

I' tiSHNlb 1*^* 8,—*V, 








ON inheritance. 
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'JSa^aWe though present,*] or’[ without his assenti- 1 
after her husband’s decease, or trho is given by hii 


annotations. 

through lust cobabitsvith another man of the same tribe, is a self-guided 
^voman. Yajnyawalcya.| 

There are two descriptions of women termed anyapmra 1| or proviouslv coh- 
neeted with another: namely the or woman twice mai-ricd, and the 

...s>cmn,u or self-guided and unchaste woman. The twice-married woman also 
IS of two descriptions; according as she has or has net been deflowered. She 

<he oeremony of mai- 
‘lie husband of her youth, and through desire 

A woman, wlio, having been married, wlicther she be yet a vir-iu or not. i* 
again espoused in due form by her original husband or by anoll.e“r, h, a tiWce- 

marned worimn. She is so described by Mum; :•< If sUo be still a virgin or 

If she left her original husband and return to him, she may again peri ’ the 

nuiriageccremeny wiTh her second [or, in tholatto cose, her original] hns- 

baud: 1 , and by ^ ssisi.T a.i: Sho, who having deserted the husband teiom 
he was married lu her youth, and having cohabited with others, returns oT.^ 
amily, IS a tw.co-marriod woman. Or she, who deserts a hus and mp tc f 

;r:u:‘"”‘r »>>«»»»«».h .r:: 

l.u.b.«d,ndlbr.,,,hd™r!„,b.hir ,rT' 

“ Utmtfl kn-hrnb.ma* c-o,.re„t.] V.WHra’u i sn\-^ 

lood, proccoils from hirt father mid hia mother as an 

Xb™r.„b.lbl.i,ralb.r...l hi. n.„.bwi.„“ ” " T '.'T "“»■ 


• RaLA 3 I‘UnATTA. 
t VA.rN\AWAi.cyA, 1. 6bi. * n 
§ On Vajnyawalcva. 1 . 08. 

VAsisut’irA, 17. 18.—IS. 10. 
tt .VAsisuf JIA, Id, 1—2, 
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■<SL 


ler^ or by both, being of tlie same class with the 
j^ersoii to whom he is given, becomes his given son 
(dattacaj So Menu declares 


lie is called a son 


ANNOTATIONS, 

Concerning the mother’s authority to give away her son, when she is « 
widow, see a subseciuont note. In regard to a widow’s power of adopting a 
son, there is much diversity of opinions. Vaohespati misra, wlio is followed 
' by the MaiChila school, maintains that neither a woman, nor a Siuhnt can 
adopt a daitaca or given son; because the prescribed ceremony (§. 13) includes 
a sacriilce, wliich they are incapable of performing. This difficulty may be 
obviated by admitting a substitute for the performance of that ceremony : and 
accordingly adoption by a woman, under an authority from her^ husband, isr 
allowed by writers of the otlier schools of law. Nanda paxdita, however,, 
in bis treatise on adoption, restricts this to the case of a woman whose husband 
is living, since a widow cannot,ho observes, have her husband’s sanction to the- 
acceptance of a son. On the other hand, Balah-dii.vtta contends, that a 
woman’s I'ight of adopting, as well as of giving, a son,'is common to the- 
widow and to the wife. This likewise is the opinion of the author of tho 
but, while ho admits, that a wido.v may adopt a son 
without hor husband’s previous authority, he requires, that she should havo 
the express sanction of his kindred. AVriters of the Gaura school, on tho 
contraiy, insist on a formal perm^|iou from the husband declared in his life 
time. 

of the same class with the person to tchom he is given.'] Or being given 
to a person of the same class. Tho two readings, {savarnaya in tho dative, or 
savarnoyahin the nominative,) both noticed by the commentator Balam- 
niiATTA, give tho same sense. 

The adopted son must be of the same tribe with tho giver or natural parent 
as well as with the adoptive parent, according to the remark of Apaiuhc.w 
cited with approbation by NANi>.i pandita in his treatise on adoption. 

Becomes his given son. ] The son given ( datatrn or dattnma ) is of two 
sorts ; lot simplo, 2d son of two fathers ( dwynmushyayana ) The lirst is one 
bestowed without any special compact; the last is one given under au agree¬ 
ment to this eiftet ho shall belong to us both.*’ Vyavahara^mayuc'ha. 

mom his father or another ] MEu’nATtr’fn reads and interprets 

‘‘whom his father and mother give;” (inserting the, conjunotivo particle 
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AThom his father * or moth 


_ ( dattrima,) _ _ ___ 

^otionately gh'es as a son,being alike (by class,) and 
in a time of distress; confii'ming the gift with n’ater.”* 
10. By specifying distress, it is intimated, that the 

.^en unless there be distress. This 

the giver (not the taker.t) 



V X, w ^ 

son should not he given unless 
prohibition regards 


ANNOTATIONS. 


<i}ia instead of the disjunctive va.) DAE.VM-BirATTA condemns that reading ; 
and infers from the disjuucth^e particle and dual number in the text, that 
three oases are intended ; vw. 1st. The mother may'' give her son for 
adoption with lior husband’s consent, if ho bo absonti or incapable ; and .vitli- 
out it, if he be dead or the distress bo urgent. 2(1. The father may give 
away his son without his w'ife’s consent, if she be dead, or ins.ane, or other¬ 
wise incapable ; but, wdth her consent, if she iv-sidc in her owu fath(p'’s bouse. 
3d. The father and mother may conjointly give aw'ay their sons, if the*}" be 
living together. 

7J7to//i fiLSi father or moth(^r nffcctionatvly (livcsf’] Amicably : not from 
avarice or intimidation. In the Viramitroduya the word is ox|UTssly stated 
to bo used adverbially : bat IlALAM-BTr.VTXA considers it as an epithet of the 
sou to !)e adopted, and as implying, that the adoption is not to be made against 
his will or without ins free consent. 

» IteitK/ ahlce,'"] This is iateri)reled by AIed’uatit’hi as signifying ‘ alike, 
not by tribe, but by qualities suitable to the family : accordingly a (Wiii'r/i/o 
or a person cf auy other inferior class, maybe the given son (dultatii) of a 
Brahnmna’ B-iLAU-unirrA and the author of the Mmjuc'ha censuro lliiji' , 
doctrine V since every otlior authority coimirs iu restricting adoption to die 
instance of a person of th.; same tribe. 


10. By ^pi’cifytny ihstrrs.i,'] “ Uistress” i.s explaiiK-d in the Pxrr fw (. iltd 
by CilAVDESWAKA, ‘ inability [of the natural fathorj to m.iialain his ofl- 
spnng.’ Sauda i-asdita, iu his treatise lil adoption, esponnd^ it as inUindiiig 
the necessity for adoption arisiufj from the want of i.» me. But B .l ra 

njeots Hus, and supporls the otl.m inicrpret.ition ; explaining the tu'in as" ig- 
Jiiryiiig ‘ juiniiic or otbvr tmluniity.’ 


r.ff.u:hf/,cylrcr.-il( he giro av.av his Son, when iu no 
distress the olaine att.vehos to him,not to the tujter. Uacam-i; n vita. 


Mi:sr, !» 1118. 
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So nn only son must not he given ( nov accept- 
ctl.* ) Por AAsisiit’ua ordains “ Let no man give or 
accept an only son.f 

12. Nor, tiiongli a numerous progeny exist, should 
an eldest son he given: for he chiefly fulfils tlie office 
of a son ; as is shown hy the following text. “ By the 
eldest son, as soon as horn, a man hecomes the father 
of male issue.”!: 

13. The mode of accepting a son for adoption is pro¬ 
pounded hy Vasisiit’ua : “ A person, heing about to 

adopt a son, should take an unremote kinsma]i or the 
near relation of a kinsman, having convened his kindred 


% 


ANNOTATIONS. 


11 . So an only son shouhl he yiven.’] Nor should such a sou bo accepted. 
The blame attaches both to the giver and to the taker, if they do so. 13.v lam - 

IlllATT.V, 

“ Jjct no man yive or accept an only sonJ' For hO is [destiacd] to con- 
fiuue the lino of his ancestors. Such is the sequel of Yasisht’ilv’s text. 
I5al.\>i-bi£.vtta. 

13. The moth of accepting a son .,. ,propoHnde(l hy YasIsiii’ua.] Raghhnan- 
jDana, in tho Thlvaha-tatwa^ lias quoted a passage from tho Calica-puranai 
which, with the text of Yasisiit’iia, || constitutes the groundwork of the law 
of adoption, as received hy his followers. They construe the passage as an un- 
qiialiticd prohibition of the adoption of a youth or child whose age exceeds 
five years and especially ono whose initiation is advanced beyond the ceremony 
of tonsure. This is not admitted as a rigid maxim by writers in other schools 
of luw; and the authenticity of the passage itself is contested by some, and 
particularly by the author of the Vyavahara-inayuc'ha^ who obsjrves truly, 
that ilia wanting in many copies of the Cnlica-purana. Dthf-’s, allowing tho 
text to b- genuine, explain it in a sense more consonant to tho general pi'autico, 
which permits the adoption of a relation, if not of a stranger, more advanced 
both in age and in progress of initiation. Tlie following version of tlie passage 
Mmforms v/ith the intoqu’etation of it given by Nanda ivvndtI a in the iJuttacn- 
mimama, ^‘Sons given and the rest, though sprung from tlie .*!eed of another, 

* 15aLAM-BHATTA. t VaSISUT’hA, lo/S. f Ml NT. H). 

.1 Y.VfrisiiT'iJA, Id. I.—7. See ]>recediug quolation^. . 
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announcoa lus intention to the king, and harin- 
offered a l)umt offering with recitation of the Loir 
words, in the middle of Iiis dwollino'.”* 


AKKOTATIOXS. 

yet being duly initiated [by tlie adopter] under his own family name, become 
sons [of the adoptive parent.] A son, having been regularly initiated undte 
the family name of hie [natural] father, unto the ceremony of tonsure, 
does not become the son of another man. AVhen indeed the ceremony 
oaonsure and other rites of initiation are performed [by the adopter] undec 
bisou-n family name, then only can sous given and the'rest bo considered 
as issue: else they are termed slaves. After their fifth year, 0 King, sons 
arc not to bo adopted. [But,] having taken a boy five yeaw old, the adoptee 
should first perform the sacrifice for male issuo.’-f 

The Piifreskti or sacrifico for male issue, mentionod at the close of this 
pUKsago, is a ceremony performed according to the instructions cont.aincd in thb 
following text of the FeJa: “ Ho who is desirous of issue, should offer to five 
p.ircut of male offspring, an oblation of kneaded rice rousted upon eight pots¬ 
herds; andtof.NDRV father of male offspring, a similar oblation of riae 
roasted on eleven potsherds : tiro grants him progeny ; Indea renders it old. 

“ All nui emoU h-iinman or the near relation of a kinsman.” This very 
obscurepassage, which is variously rend and interpreted, is hero translated 
according to the elaborate gloss oINanda Pasdiia in his treaUso entitled 

DaHocn mimany,. Yet the same writer in his commentary on VisnkU (\6. 

19.), citing this passage, gives the preference to another read!ng(a(/!(m-/.(j)i(P 
havom asonnu rishtameva), which he e.vponnds < one whose whole kindred ' 
dwell III w near l■ountry, and one not connected by affinity.’ Whioh of these 
readings he has adopted in his commentary on tho MUaeshara, is not r 
asiwUined. from a remark in tho test M.), the author himself, Yij.vva- 
MaWAEA, appears to have read and midei-^io^al it differently: “ Should take, 
in the presence of his kin, one whoso kinsirfeli art not remote.” For copie« of tho 
Miluchara exhibit the reading, adara-band’huvum bandhu^saimirrishta era 
But tlie eommciitator HAtAU-iiuAiTA seems to have read, as tho Jia-taea 
,ni»i.risa. banhu-.ar.nicridilam (in the acousativo instead of tho W.tivo 1 
though he explain tho terms a little differently and transpose them : •‘should 

• YAsrsirr*HA, 15. 5. 

j- Calica-purmas c. autepenult. 
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An unromote kinsman.] Thus the adoption of 
one very distant by country and language, is forbidden. 

15. The same [ ceremonial of adoption* ] should 
be extended to the case of sons bought, self-given, and 
made (as well as that of a son desertedf ) for parity 
of reasoning requires it. 

IG. The sou bought ( o’Ua ) is one who was sold 
by his father and mother, or by either of them: 
excepting as before an only son or an eldest one, and 
supposing distress and equality of tribe. As for the 
text of Menu, ( “ He is called a son bought, whom 


ANNOTATIONS. 


take a kinsman nearly related (band’/iu-sannicriahtain, >, as a brother’s son 
or tho liae; but, on failure of such, one whose kinsmen are not remote 
‘ ('aclura-bancPhavam); that is, any other person, whose father and the rest of 
‘his relations abide in a near country and whoso family and character are 
‘ consequently known.’ Tho authors of the Calpataru and IMnacara read^ 

• like the soholiast of Vishnp, aditre baiid'hamm atannicnshtam cm, and 
‘ thus interpret the passage ‘ should take one whose kinsmen, namely his matcr- 

• nal unok and tho rest, arc near, [and whose name and tribe, with other 
‘ particulars, can theicfore be ascertained; or, for want of such kindred, 

‘ even one whose g30<l or bad qualities are not known, [or one whose kinsmen 
■ are not at ham! : for his name and family may be ascertained by other 
< sufficient proof.’§] 

"Announced his intention to the J?<i/o or king, usually signifying 

the sovereign, is here restricted according to tho remark of Nasd.s Paxdita, 
to the chief of the town or villago 

“ In th nwtdle of his dwelling:' ] The sequel of Vasisut'ka’s te.vt is as 
foUowa. “ B,U if doubt arise, let him set apart [without initiation and with 
a bare maiutenonoe ] like a Sudm, one whose kindred are remote. For it is 

de^lare^l [ ia the Veda 1 Many are saved by o;(e.”|l 

10. The same ceremonial.] E.vcepting the sacrifice or burnt offering. However, 
even that is to be performed at the adoption of a sou self-given. Balajc- 

16. Asfor theleM Pf Menu ^v.] Sr ur ixi, on the other h an d, ex - 


♦ S'ibnd’hinl. 

t i’ii'.hlii-Eetnacara. 


•)■ B'.t.ambkaita. 
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~r- e liaving issue, purchases from 

Ills lather and mother : whetlier the child ho equal or 
unequal to him.”*) it must be interpreted ‘ whether 
like or unlike in qualities ; not in class : for the author 
concludes by saying “ This law is propounded liy me, 
in regard to sons equal by class.”t 
17. The son made(m/r««a) is one adopted by 
the person himself, who is desirous of male issue - 
being enticed by the show of money and land, and 
being an orphan without father or mother : foi-, if they 
be living, he is subject to their control. 


ANNOTATION.'!. 

pounds Yajnyawai.cya by Mbnct^ iiiid ndniits the iiicj^palitr of ‘ A 

child, sold by hia father and mother, and re.-^-ived for ndnptioo, is n s^J\^ 
‘bought He may be of dissimilar tribe: for the toxt [of Mkno] oxprcrsiK 
‘ equal or unequal.CuANDrswAiiA quotes the following discordant inter- 
Jpretations; “ Equalbdonging to the same tribe ; or, if that be not 
‘ practicable, onn unequal, or not appfrfiining to the same triho. So the 
‘ Fnr\iata.^ But the author of tho Pra^nsa observes, Though the text 
‘ express “ unequal ” yet a child of a superior tribe must uot be taken as a 
‘ son, by a man of interior tribe; nor one of inferior class, by a man of a 
‘higher tribe. And the words “equal or unequal,” as interpreted by 
‘ M iDHATir’iu, are relative to similarity in respect of qualities.’^ 

17. 2he son made.] Oae bereft of father and mother and bclongine (o 
tho same tribe with the adopter, and by him adopted, U-i.ig enticed to ae- 

qmesce bj the show of wealth, is a sou made by adoption. Visw f.swaea in tho 
Matlana-Parijata* 

The form, to be observed, is this. At an au.qncious time, the adopter of a 
son, having bath.'d, addressing tho person to adopted, who has uUo bathed, 
and to whom he has given some acceptable vdiattel, says “ Be my son.” IIo 
replies '< I am hcoome thy son.” Tho giving of some .ihattel to him arises 
merely from custom. Ii is not nec. wary to the adoption. Tho consent of 


'p'sc, 9. 174. 
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Tlie son self-given is one, wlio, being bereit of 
fatliex’ and mothei% or abandoned by them (without 
caiise,^) presents himself, saying Let me become thy 


son. 


19. The son, received with a bride, is a child, who, 
being in the womb, is accepted when a pregnant bride 
is espoused. He becomes son of the bridegroom. 


ANNOTATIONS. 


both parties is* the only requisite; and a sot form of speech is not essential. 
Hcdrab’jtara in the Sudd'hi-viveca 

38, The son self-given.^ He, who, unsolicited, gives lumself saying let 
me become thy son,” is colled a son self-given {swayandatta), Acarakca. 

Uereoiso it is I'equisilo, that he belong to the same tribe with iiis adoptive 
father. Visu'Eswara in the 

Ho who has lost his parents, or been abandoned by them without cause, 
and offei’s himself to a man as his son, is called a son self-given.” Mrcuu-t 

Being abandoned by his futhov and mother without any sufficient cause,^ 
such 08 degradatiou from class or the like; but merely from inability to main¬ 
tain him during a dearth, or for a similar reason. Vtramiirodaya* 

19. The son received with a bride.'] If a woman be married while pregnant, 
the child born of that pregnancy is a son received with a bride ( sahod^ha:) pro¬ 
vided the child were begotten by a man of equal class. Visv eswaka in the 
Madana-Parffaia, 

Ho is distinguished from tho son of an unmarried damsel, because the con¬ 
ception preceded tho betrothing of the motlior ; and from the son of concealed 
origin, because the natural father is known. Then what difference is there? 
for the son of the unmarried damsel was conceived heforo troth plighted. 

True: yet there is a great difference, since one is born before marnnge, and 
the other after marriage. This son received vvitli a bride is son of him who 
takes the hand of tho pregnant woman in marriage ; fvr the maternal grand- 
tathcr’s riglit is divcbted by his giving away the child witli the mother. 
Nanda PANurrA in the Viajuyanii on Vishnu. 

Since the bridegroom is sptcilied as the adoptive father, the child dr 
belong tu his naturr^l father. Although the religious ceremony of 


♦Balah-bhatja, 
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A sou clcsei'ted ( apavklcVha ) is one, u ho, hav¬ 
ing been discarded by his fathei* and mother, is taken 
for adoption. lie. is son of the taker. Here, as in 
every other instance, he must be of the same tribe with 
the adoptive father. 

21. Having premised sons chief and secondary, 
the author explains the order of their succession to 
the heritage: “ Among these, the next in order is 
heir, and presents funeral oblations on failure of the 
preceding.’’* 

22. Of these twelve sons abovemeutioned, on 
failui'c of the first respectively, the next in order, as 


ANN0TA.T10XS. 

dr. uot take place in the ca.'ic of « pregnant woman, sinro a to.'ct of law 
re-stricts the prayi rs of the loan iage cc-remony to the nuptials of virgins, and' 
forbids their USB in the insdneo of women whe are not virgins, as a practice 
which h.a 3 beromo ohsolrto among mankind; and it would ho inconsistent 
witlia passage of tho i 'vda [mod at the nuptial ceremony as a prnj er] express¬ 
ing “ Oic virgin worsliips the K...nerou.s sun in the f,-,rm of lire ncvtrlhclcss 
tho term-marry” [in the to.U of MuNuf ] intends a religious ceremony 
diltcront trom that, U< consisting of burnt offerings, and so forth, according to 

the remark of the and the rest. VaciKsm. kisu.v in °tho 

oradu ha chxniamam, 

di. Aoorpiou s tail, J or for any similar reason. Hai.AM-uuATT.\. 

■ ® of which there is no owner, is aj'propriated by seizure or ocuu- 
paUon, the child becomes son of him, by whom ho is taken. Kanua Paxdita 
in the * (iiJir.faniW. 15. ?.i. 

22. Of .7«.,oe twolr.. ] Th . varied , modes of adoption, added to tho 
lemfimato^en by k:.,v ra.the numb, r of descriptions of sons to twelve. 


* ^xV.TNYAWAI TA, 

t 9 . 17:3 


133. 


i The birM* of a son. '^vliile tbt wifinn ai 

j.iun’s tail), is dangcrorti f.* f'.,, fathpr^s lif (Lhti .scor- 

and, on thi.s account, a son born under thit’in'flT''^’'’^ "^^''')ogy ; 

if nalatal atfcc-jou and humanity do not ohandoned, 
mauuy no not overooici snperstitidii and croduVtj- 
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must considered to be the girer of the 
funeral ol)lation or performer of obscq^uies, and taker of 
a share or successor to the effects. 

23. If there bo a legitimate son and an appointed 
daughter, Menit propounds an exception to the seem' 
iug right of the legitimate son to take the whole estate; 
“ A daughter having been ap])ointed, if a son be after' 
wards born, the division of the heritage must in that 
case be ecpial: since there is no right of primogeniture 
for tlie woman.”* 

21 So the allotment of a quarter share to other 
inferior sons, when a superior one exists, has been 




erated. 


ANNOTATIONS. 

accordin-T to most authorities. That number is expressly utlirmed by MENt7,t 
Nareda^ VA8i3irT’nA,§ Visnxr, A passage is howf>ter quoted 

from Dev.u. 4, asserting the number of fifteen (“The descriptions of 
sons oro ton and five,”) and Thiuaspati is cited as alleging the authority 
of Menu for Ihiitccn : “ Of the thirteen sons, who hare been enumerated by 
Mexu in their order, tlie legitimate son and appointed daughter are the cause 
of liacago. As oil is declared to lie a substitute for liquid butter, so are olevon 
sons by adoptiun substituted for tlio hgitiinate son and appointed daughter.” 
i^AXDA rvxniTA, in hiH otunmenUry on Vibii^fcr, observes, that * the number 
of thirtcoii specified by Vrihabi'ati, and that of lifUen by Devaea, intend 
subdivisions of tho species, uot distinct kinds : consequently there is no con¬ 
tradiction : for those Hubdi visions are oli^i incladed in the enumeration of 
twelve.’ It appears, however, from a eamparisou of toKls specifying the 
various descriptionB of sons, that the exact number (as indeed it acknowledged 
numerouscoramontafors and compilers) is thirteen: iaduding the son bv n 
6'u(/ra woman. Vide § 30. 

23. If there he a son and an appointed daughter ,] So this pas'-.age in inter- 
preted by the oommrntatora Vi^wEfiWARA and BvLAS£-Bn.^TrA. Tho original 
is. however, ambigu- us and might tie explained * if there be a legitimate son 
and a son of an r[.| ..lut«d daughter." DALAM-BHAriA remarks, that thi* can 
only happen where a legitimate son is born afl cr the appointment of adanghtor. 

2 i, So the eUlotment (\f a quarter As tho appointed daughter parti- 

• Mfxtr. 9. 1.14. + Mr.NO, 0, ].;d. I NaiikuaTTs. 44. 5 VasisuTua 17. 11. 

' VisBCsrtl, 1.) 1. 
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ordained 1)y Vasisut’ha : “ When a son has been adopt¬ 
ed, if a legitimate son be afterirards born ; the given 
son shares a fourth part.”* Here the mention of a son 
given is intended for an indication of others also, as the 
son bought, son made by adoption, and [ son self-givenf 
and] the rest: for they are equally adopted as sons. 

25. Accordingly CATYAYANA'says, “ If a legitimate 
son be born, the rest are pronounced sharers of a 
fourth part, provided . they belong to the same tribe, 
but, if they be of a different class, they are entitled to 
food and raiment only.” 

2G. “Those who belong to tbo same tribe,”as the 
son of the wife, the son given and the rest [namely the 
sons bought, made, self-given and discarded, share 
a fourth part, if there be a true legitimate soi\: but 
those, who belojig to a different clas.s, as the damsel’s 
son, the son of concealed origin, the sou of a pregnant 
bride, and the son by a t\vice-)uarried woman, do not 
take a fourth part, if thoro be a legitimate .son: l)ut 
they are entitled to food and raiment only. 

27. “ Exceptionable sons, as the son of an un¬ 

married damsel, a sou of concealed origin, one received 


ANKOTATIONS 


oipates where there is a legitimate son ; so do other sons likewise partak.?. 

SuhnrThinu 

The mention of a son This is accordin;;^ to the reading: of the text as 

here cited and in the ViramUioditja and CamVLAC. ni\’» i’lfodit^ Tti.rdacu, 
But, in the Caljjutaruy It^ trmcara, Chintamaiu that rottnr.nve term 

is wanting: Sa chuturi'hn-bha(;n^hha^i syat^ instead of Chv.iHrt*ha-Ohtjgn- 
hhayi Ayad daltacah* 

2d. Sharers vf a fourth ] fhis reading is folKtwed in the ISLidaua 

PurfuitOy l .‘Wa//a v^v. Uiit the Caipata>tt^ 7.’ and • dior 

‘ *1 thinl part.’ Vid i J' C. 10. C 13. 

• Va isiii’iiA, I'i. b. + DALAM-nn.vTiM. 

I and rarijat'^. 
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a bride, and a son by a tndce-married 'woman, 
shave neither the funeral oblation, nor the estate. 
This pO/Ssage of Visnxu.* merely denies the right of 
those sons to a quarter share, it there be legitimate 
issue: but, if there be no legitimate son or other prefer-* 
able claimant, even the child of an unmarried woman 
and the rest of the adoptive sons may succeed to the 
whole paternal estate, under the text before cited (§- •) 

2B. “The legitimate son is the sole hear ol his la¬ 
ther’s estate; but, for the sake of innocence, he should 
o‘ive a maintenance to the rest.”t 'ihis text of Menu 
must be considered as applicable to a case, wliere the 
adopted sons fliamely the son given and the rest)arB 
disobedient to the legitimate son and devoid of good 

29. iicre a special rule [different from Catyayana s+j 
is nropounded bv the same author i^MenuJ I’espectiiig 
the son of mfeiLet the legitimate son, when 

dividing the paternal heritage a ?'’ ;2 

fifth, of the patrimony to the son of the %vife. $ ihe 
cases must be thus discriminated; if disobedience uud 
want of good qualities be united, then a sixth part 
should b(! allotted, linf, if one only of those defects 
exist, a fifth part. 


,\M NOTATIONS. 

28 ippUcaWe to a case whore adopted sons r .mmctu son ginen ^'c.) are 
iUaoheJienl.] It also relates to the dam^ul^ son and I lie roit: for they are 

declared entitled to food and raiment only, if there bo K-:<itimat, i,.,no ; and 

that must be supposed to be founded on the same aalbort.y w.ih lUio toxt 
but Mkni. boi biiuBulf propounded a fifth or a sixth par or e sou o n. wi e 
if thrr^ bf.‘ Icigibimato VvaoiUrodagn* 

* It iR not iOMud in the in.fi' utos of VisiiNU ; Hut is cited 
in t!ic Madana^parijnUi tk\v\ tu> iti t’*nd place, j ^ ) 

’ t nALAM-EIIATTA. 

5 Menu, 9. lot. 

(1 Vide § 28. 








miSTff), 



. XI. 


ON INHERITANCE. 




Mexu, liaving premisefl two sets of six sons^ 
declares the first six to be heirs and kinsmen ; and the 
last to be not heirs but kinsmen: “ The true letfiti^ 
mate issue, the son of a wife, a sou given, and 'one 
made by adoption, a son of concealed origin, and one 
rejected [ by his parents, ] are the six heirs and kins¬ 
men. The son of an immarried woman, the son of a 
pregnant bride, a son bought, a son by a twice-married 
‘woman, a son self-given, and a son by a Suclra woman, 
are six not heirs but kinsmen.”* 


31. ^ Tliat must be expounded as signifying, that the 
first six may take the heritage of their father’s colla¬ 
teral kinsmeu. sctphidas and somanodacasJ if there be no 
nearer heir; but not so the last six. However, con¬ 
sanguinity and the performance of the duty of offering 
libations of water and so forth, on accoimt of relation¬ 
ship near or remote, belong to both alike. 

32. It must be so expounded; for the mention of a 
given son in the following jinssago is intended fi)i-any 
adopted or succedaneons son. “ A given son must 
never claim the family and estate of his natural father. 


ANNOTATIONS. 

31. flie/inl six may (aie thi> heritago of ccUaUral Itiumin ■ ...not so 
tAelasisix.] Tho souse of the two passages is, that, if tliore bo no nearer 
oollateral kinsman, the first six inherit the property , but not the six last. 

However, cousanguimtt; Mi.D’ii.AniM inierprets (bo Uixl of Mkm: 
Bigoifying that ‘ the last Bi.x aro neiUior Jioiia nji kiiHuieii.’ Ihit ibat intor- 
pvetation is consured by (’ULLn./.-iin v i r \ ; iukI is ippo-iud b\* tho coiiunoii- 
tator on tbe to bo Jhto jiurpotoly oonftiitd. 

32. The fjhrn s-. . tlfir at ^ 80 ) 1 .] lU moon- 

iutr, a?! bore oxpicsix b Ibis: inentiyn of* a sou ^riven m lip/* placo 

intond’>d to .«ij 3 . tK*’:^duiicoug sou. Cousvtpi-utly siui c it appCfiri ii'un 

tho text that :.lupUd Imve a rit^iu of ioboritanoe ; but, a iu the 

• Mont, y, 195—IbO. ' - • 
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funeral oblation follows the family and estate: but 
of him, who has given away his son, the obsequies 
fail.”* 


33. All, without e.Kception, have a right of inherit- 
ing.>]their father’s estate, for want of a pretcrable son: 
since a subsequent passage (“Not brothers, nor parents, 
but sons, arc heirs to the estate of the father,”t) p^ii'- 
posely affirms the succession of all subsidiary sons 
other than the^true legitimate issue; and the right of 
the legitimate son is propounded by a separate text 
(“ The legitimate son is the sole heir of his father’s es- 


A^^;OTATIONS. 

upponont'n opinion, it appears from anotber passage, Hint tliey have not a right 
of succession; it might be concluded from such a contradiction, that the precepts 
have no aulliority; therefore, lest tho text become futile, the interpretation, 
proposed by us, is to be preferred. Suhuiriiijii, 

Of hi/iiy who has yiceu away his son, the obsequies fail^ This must be under¬ 
stood of the case where the giver has other male issue. Subod^hui, 

But, if lie have not, then even that eon is competent to inherit his estate 
and lo p‘:rfu) ni his ; Uko tho son of two fathers ( Sect. 10 § 1 ): 

tor 1 r.i .Satai ai'a directsLet tho given son present oblations to 

hit' :id'.»p(ivc piroat and to hi: nului il fftfhrr,Voii the iiniiivorsary of decease, 
and at O'/zy'T, and on olljvr of:<*unon8; not. howevev, if there be other male 
iMMie.'' Thi? indeed can uidy o.cui' v/herLi the natural father is bereft oi 
issue after giving away his ; >u ; sineu, lU- Hior; uf th. gift, it is foibidden 
to part with an only son 11.) In Ihi:, inaiiii. r to Jx- understood tlie5 cir¬ 
cumstance of a given son, us sou of ivio fath.'.rb, cunff iiuiB: bouefiU on both. 
Balam-huatta. 

If eithjr the miUinil parent or the adoptive f.Uhor imv j no other male i.sRur, 
th • fJiry i/niishi/<iyitnu of ^ou of two fathers «hiill present tho funeral oblation 
to hii 1 and slinll take his st itv : i ut not so, if thciO be mala ih>’io. If holU 
have legitiin.aic i ah ho an oblation to neither, but takes the quarter of 
a share allotted to a son of his; doptive father. yavahava^mattuc'ha. 

! MhAi', 9. l«o. 





ON INHERITANCE. • 



) and the .word “ heir” ( dayadaj is frequently- 
used to signify any successor other than a son. 

3tlf. The variation which occurs in the institutes of 
VAsisuT’mv and the rest, respecting some one in both 
sets, must be understood as founded on the dilferencc 
of good and bad qualities. 


A-NNOTATIONS, 


33. The word ** heir'' is frcfiuenihj Aa instance is cited in the text. 

It ifl part of a passage, of which thu sequel has not been found. The words 
are let him compel the heirs to pay.” 

13 1. The variation^ trhich occurs f‘n Vaslshtha Menu, declaring tho ap¬ 
pointed daughter equal to tho legitimuta son, includes her under legitimate 
issue,! and protteeds to define tho remaining ten succeduueous sors.J llut 
VAsT<ur’iu states tho appointed daught^-.r as third in rankwhich is a dis- 
agroeraoutin the order of enumeratiou. Tho same must bo understood of other 
institutes of law ;|| which are hero omitted for fear of prolix.ity. IIo \7 thou is 
the succession of the n^xt in order on failure of the procediag rcooncilcablo ? 
The author proposes this dillioiilty Tvuth its stdution. His uotion of the mode of 
reconciling it is this: Mknu, dodariiig that tho lust set of sLx tons by birth or 
adoption is competent to inherit from colUteial Linsmon on failure of nearer 
heirs, but not so the ecjoud sot, afterwards proceeds to deliver incidentally 
definitions of theso various sons. It appears therefore to bo a loose enumer¬ 
ation, and not one arranged with precision. Aecoiilingly Mentt, in saying 
** Let tho inferior in order take the heritage,”^ docs not limit this very 
order, but iutcuds one difterout iu some respects: and the difleronco is relative 
to good and bad qualities. The same method must bo used ivitU the Yuri itior.s 
in otlicr codos. Moreover, what is ordaiiied by Y^jnvanv alcya is consistent 
with i)ropriety. For tho trtie legitimate son au'i the son of an appointed 
daughter are both legitimate issue and consoquontly equal. The son of the wife, 
a son of hidden origin, the son '>f au unmarried damsel, and a sou by a 
ttYicc-maiTivd wttian, being prndi'ccd from the seed of the adopti\c father 
or from a soil apportaiinng to )uin, Lave the preference before the son given 
uud tho rost Tim son iv. jivcd with a bride, bidiig produced from soil wIiL h 


DilVALA iJcc. 


• Vide 5 28. 

§ VaaisHx’nA, 17. J 










THE MITACSHARA ?!UAP. 


<§L 


“^o5. But the assignment of the tenth place to the 
son of an appointed daughter, in Gautama’s text, is 
relative to one differing in tribe. 

36. The following passage of Menu, “If, among 
several brothers of the whole blood, one have a son born, 
ilEXU pronounces tliem all fathers of male issue by means 
of that son;”* is intended to forbid the adoption of 
others, if a brother’sj son can possibly be adopted. It 
is not intended to declare him son of liis uncle: for 
that is inconsistent with the subsequent text; “ bro¬ 
thers lihewisc and their sons, gentiles, cognates &c.”t 

37. The author next adds a restrictive clause by 
way of conclusion to what had been stated: “ This 
law is propounded by me in regard to sons equal by 
class. 

38. This 'maxim is applicable to sons alike by class, 
not to such as differ in rank. 


At^NOTATlOXS. 

the adoptive fatlicr accepts for liis own, is placed in the second set by the 


authovi'y of the text [or because the mother did not appertain to the adop¬ 
tive father at tlio lime wtn n tho child was begotten.5] The whole is therefore 

Ulioxceptioulibl'j. 

30. Thnt is {nf**'*itsifiUni the suhstqurrii iexi. *] It 19 incoiDpatlblo with 
a )>a p igc of Vaj^yawaecya dcclurRloiy of f.hti nephew’s ri-jlit of siiccesaioa 
-^tor bi'>nuv 3 . i’or, if he be dt « it son, bcomiKc nil the bmlhren are prO- 
.ucp‘1 fatlv r» of male bsue b 5 Mne lUS mF tho son of ti brollier he ought to 
“1 < - l> fore all other hrir^, wdi m* tlu father aud the r, t, [who are ia 


pR-'-i 'c preferred to him.] SuhorThlni. 

■i . ^ ..rin itole of aiving a profcroucc to the i.. ph, as ti.o ncu., .,l kinsman 




‘AdNYAY/.M.^ i 2. Idt). \ 
ilVl. § D.M.\M-rvJJATTA, 


2. IdO. V klo infiA 0. 2, Sect 1- t, 
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XI. ON INHERITANCE. 

Hero the darascl’s son, tlie son of hidden origin, 
the sou received with a bride, and a son by a twice- 
raarried woman, are deemed of like class, through 
their natural father, but not in their own characters : 
for they are not within the definition of triho and class. 

40. Since issue, procreated in the direct order of 
the tribes, as the JTurd’havosicia and the rest, are com¬ 
prehended under legitimate issue, it must be under¬ 
stood, that, on failure of these also, the right of in¬ 
heritance devolves on the son of the wife and the rest. 

41. But the sou by a Suclra wife, though legiti¬ 
mate, docs not take the whole estate, even on failure 
of other is.sue. TIuis Menu says, “But, whether the 
man have sons, or have no sons, f by his wdves of other 
classes, J no more than a tenth part must bo given to 
the son of the Sudra.”* 

42. “ 'Whether he have sons, ” whether he have 
male issue of a regenerate tribe; “or have no sons,” 




AXNOTA I'lONS. 

39. Thi'ii urd hoi xcithin tJa' •>/ I ir 1 .v.JNTAW^tiCYAj 

having: dcscribcfl the orif^ia and dictiiK-tion-j of tlio fribcH and classes, [viz. 
the Mnrd'havasuta^ AmhushVha, jSibhada, MahUhya, Ugra and Carann .•} 
addd ‘‘This rule concerns the children of womeu lawful!v »nurrua.”t 
} 'tramifroJaya, 

Since tlieso (viz. tlio danisers son and the rest) are bastards; born either in 
fornication or adulUry, their exclusion from class, tribe &c. has been or¬ 
dained in the first book on religion obaervauiits. Suhed hint» 

41. ^0 more f nan a tenth pat t.'] Ib not Ihh wrongfor it has been de¬ 
clared, that thd Sudras sun shall take share ia a di^tribuUou among sons of 
various tribes (Sect. S. % 1); bui it is liore direol' d, that he shall have a 
tenth part. No : fi*r tlf"iir Hhnr . of th»^ Ilr y-jfidni'a son, with three for tho 
Celiiitriiju i\ child, mubu -uven ; ord, with for tho ort'^<]»rin/r, 

make nine ; adding (hat tc one f r the Sttdru^s sod, the sum is ten 
there 33 tiO c mtradktiou ; for iu that instance also, his participfiaon loj- 
part : I ordviincd and Llio whoh is Uiic.x* .ptionkhlc SubotPhiai, 

* HlM't 15*1 j » \ VASN ALL V V. l.O*'. 
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ave no issue of sucli a tribe; in either case, upon 
liis demise, the son of the wife or other [ adoptive son,] 
or any other kinsman [ and heir,] shall give to the 
Sndra's son, no more than a tenth part of the father’s 
estate. 


43. Hence it appears, that the son of a Oshatriya or 
Vataya wife takes the whole of the property on failure 
of issue hy women of equal class. 


-oO®- 

SECTION XIL 


Higlitsofa son hy a fenuile slace, in the case of a 

Sudra’s estate. 

— oo'Z.oo — 

1. The author next delivers a special rule concern¬ 
ing the partition of a Sudi'a's goods. “ Even a son begot¬ 
ten by a Sudm on a female slave may take a share by 
‘ tlm fiuher’s choice. But, if tlie father be dead, the 
‘ bt.-ethreT?.ahg„ Id make him partaker of the moiety of 
‘ a share: nnO ..no, w’ho has no brothers, may inherit 
‘ the whole property, in default of daughter’s sons.”* * 

2. Tlie son begotten V)y « Sudra on a female slave, 
obtains a share hy the fatlier fhoiee, or at his plea¬ 
sure. But after [ the demise of i ; iv, father, if there 
be sons of a wedded wife, lot these brotlun-s allow the 


annotations. 

4S. Jf^ncr 'V li BO ttppCiirs ffOBl tll6 tCXt of ilKNU Ubo \0 citod 

41). BaI.A‘1 imJaTTA, 

a In (idfaulf of Some iuterprot this * on failure of 

d&it^Uters lu oi tli ir Balah-bhatta. 

• 2. 134. VJ-.. -t BAI.AM-jmAXT.4. 








XII. INHEKITANCE. 

of the female slave to participate for half a share : 
tlicit IS, Igl them ^ve him half much as is the a- 
moimt of one brother’s* ] allotmeiit. However, should 
there be no sons of a wedded wife, the son of the fe¬ 
male slave takes the whole estate, pro\dded there be no 
daughters of a wife, nor sons of daughters. But, if 
there be such, the son of the female slave participates 
for half a share only. 

3. hrom the mention of a Sudm in ^his place, f it 
follows, that Jthe son begotten by a man of a regener¬ 
ate tribe on a female slave, does not obtain a share 
even by the father’s choice, nor the whole estate after 
is demise. But, if he be docile, he receives a simple 
maintenance. ^ 


• Subod^hini and Balaai-bhaixa. 









CHAPTER 11. 

-- 

SECTION I. 


Hujltofthe widow to inherit the estate of one, loho 
leaves no male issue, 

— OO'Z^OO — 

1. That sons, principal and secondaiy, take the 
heritage, has been shown. The order of succession 
among all [tribes and classes*] on failure of them, is 
next declared. 

2. “ The wife, and the daughters also, both pa- 
“ rents, hrotlu>rs Ukowise, and their sons, gentiles, cog- 
“ nates, a pupil, and a fellow student; on failure of the 
“ first anrong these, tiu; next in order is indeed heir to 
“ the estate of one, who departed for heaven leaving 
“ no male issue. This rule oxtend.s to all [persons 
“ andt ] classes.” t 



ANNOTATIONS. 

2 , }}t’otherA likewise ] This is uQderstood^by Balam-bit.^tta os signify- 
iug both brothe rs oiid sisters. 

<< lAtiiraons.** ] li.\LAAi-iur itta undcrstAiod the daughters of brothers, 
woir 08 their 8 oii^. 

Su6o<rhim\ 1 *Vf<W74i«f. j YAJNTAWALCkA, 2. 13G.—137, 

L 









miST/fy 





S. He, who has no son of any among the twelve 
descriptions abovestated (C. 1. 11.) is one having ‘ no 
male issue.’ Of a man, thus leaving no male progeny, 
and going to heaven, or departing for another world, 
the heir, or successor, is that person, among such as 
have been here enumerated, (viz. the wife and the rest,) 
who is next in order, on failure of the first mentioned 
respectively. Such is the construction of the sentence. 

•I. This rule, or order of succession, in the taking 
of an inheritance, must be understood as extending to 
all tribes, whether the MunVhavasicta and others in 
the direct scries of the classes, or Suta and the rest in 
the inverse order; and as comprehending the several 
classes, the sacerdotal and the rest. 

6. In the first place, the wife shai* *es the estate. 
“ Wile” (patnij signifies a woman espoused in lawful 
wedlock ; conformably with the etymology of the term 
as impljdng a connexion with religious rites. 


\ XXOTATIOXS. 

f^nch tn th‘ i niitifuriiQn • f *hr saUrut'**.'] Tho COmmoutiitor 3AT..VM-Biri,- 
ifA ili.approver the r. aJing which hcru inJPtwcd, The dilTereiico how¬ 
ever, iraniatcrial. 

y. Cc%fonnahhj mih Ut^ ctyawlotjii.^ A rale of grammar w citctl Lu tho 
toit t Yiz. Panini, 4. L 35. 

The author of the SuhoiThttii romarks, that the moaning of the grammatical 
rulo oi^ed from Paxini if. this : Pa^Mi ‘ wilV anoraaloiLsly derived from Pt:fi 

* liusband is employed when connexion with religious rites is indicated: for 
tlioy are accomplished hy her mcaiiM, and tlic consctiuGnoo iiccruc-.i to him. 
Tho purport is, that a wnmnn, hi V, fully wi flrled, and no other, :iccoin|)l’‘^lir"‘ 
religious ceremonies : llinref-re one** o^poused in lawful ni.'irrmgc is : v - 

clusively called a wife , palm.j All hough younger wi\a s not u' 

tu at ist at menHo* a or other religious riUn, if an eldc'it who v h i- ai t 

vlis«^iialiiii<.l , Ktili since tho rest hvoome compeUiil iii llicir ou o- h’- * 

of her, or . u din ing hor life, if she be atllioted w iti« .t lu Uug ,o .1 'U r 
dogrnfh’il for la; i-ondcMit, ihcy po.'ee^-s a oapaciry ft v th-- p- i*t<:riiinncc of 
religious coiviv,on*os: and here stub CMpu ity vuly it.M-'-'vd. Or els 
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VrkU'ha Menu also declares the widow’s right 
to the whole estate. “ The widow of a childess man, 
kecpiJig unsullied her husband’s bed, and persevering 
in religious obs»jrvaiices, shall present his funeral ob¬ 
lation and obtain [his] entire share.”* Vishnu 

likewise ordains it: “ The wealth of him, who leaves 
no male issue, goes to his Avifo; on failure of hei’, it de¬ 
volves on daughters ; if there be none, it belongs to the 
father ; if he be dead, it appertains to the mothcr.”t 
So does Ca'i’y.vy.vna : “ Let the widow succeed to her 
husband’s wealth, provided she be chaste ; and, in de¬ 
fault of her, the daughter inherits if unmarried.];” 
And again, in another place : “The widow, being a 
woman of honest family, or the daughters, or on fai¬ 
lure of them the father, or the mother, or the brother, 
or his sons, are pronounced to be the heirs of one who 
leaves no male i8suc.”§ Also Vhiiiaspati “ Let the 
wife of a deceased man, who left no male issue, take 
his share, notnutbstanding kinsmen, a father, a mother, 
or uterine brethren, be present.” 

7. Passages, adverse to tbe widow’s claim, likewise 
occur, Tlurs Ish\ REDA has stated the succession of bro¬ 
thers, though a wife bo living; and has directed tlie 
a.ssignineni <H a maiuttniance only to widows. “ A- 
mong brothers, if any oi ,■ die without issue, or cuter a 
religious order, let the rest of the brethren divide his 


ANNO'l.'.TIO.N'S. 


uiai'i'WJ' Slay l>e I xclu'Iv !’■ meant by vcligious rites: fir oS’uriugs are made 
to deiticy ot lliut eereni^my : and sUv^b also is a sacriiioo or soloinn lito Thus 
likewise, a V,•liman lawfully i-sirouscd, and no olber, is a wife (pnhn.J. 
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untli'i ■ S' fore cil«‘'t 


aa a tert of a differeni arthor; but 
Vii )! af a e.ilbt^ i>a.jago li-ui, tho 
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'wealth, except tlie wife’s separate properly. Lei tbem 
allow a maintenance to his women for life, pro\'ided 
these preserve unsullied the bed of their lord. But, if 
they behave otherwise, the hrethren may resume that 
allowance.”* Menu propounds the succession of the 
father, or of the brother, to the estate of one who has 
no male offspring: “ Of him, who leaves no son, the 
father shall take the inheritance, or the brothers.”! 
He likewise states the mothcr’s right to the succession, 
as w^cll as the paternal grandmother’s : “ Of a son dying 
childless, the mother shall take the estate: and, the 
mother also being dead, the father’s mother shall take 


the lieritage.’'i Sancha also declares the successive 
- -- ' of 


rights of brothers, and of both parents, and lastly 
the eldest wife : “ The wealth of a man, ^vho departs 
for heaven, leaving no male issue, goes to his brothers. 
If there be none, his father and mother take it; or his 
eldest wife.” Catvayana too says, “ If a man die sepa¬ 
rate from his colioirs, hit his father take the property 
on failure of male issue; or successively the brotho)-, or 
the mother, or the father’s mother.” 

8. The application of these and otlicr contradictory 
passages is tlius explained by D’eaueswaua ; ‘ The rule, 
deduced fmiu the texts [of YA.rNyAWALCYA i.to.§], that 
the wife shall take the estate, regards the widow of a 


ANNOTATIONS. 

8. And »th«r contradictory pafsaijcs.'\ Alluding to tho texts ot OaDtajiv 
and Devai.a siibsquently qmi'Ml. IUi.am- lU.-.TrA. 

Tkr rnit'. deduced from .'/i- ] From tlioaO of V XJX VAWAt ( "A (^ "■)> 

IVlsirVl', ('.VIVAV\N V VuiHVSPKTI <>.) Sluhnil'linn S’* > 
If The parti^ile (va) is *ho 

author, by whom the p i.. h«. ro oilotl. in the eoutiiiionu nn uppp‘ir» 


* NfAKFi«\, n. i.'i. --*20. 

] Mi.Ni , U. ‘217. Vi.I Sect. I. 


^ \) 185 Thk fcviU k 1 

• •kfliou 5, 5 *2. 







TKE MITAijSHAEA 




rated brother : and that, provided she bo solicitous 
of authority for raising up issue to her husband. 
■Whence is it inferred, tlmt a widow succeeds to the 
estate, provided she seek permission for raising up is¬ 
sue, l)ut not independently of this consideration ? 
Erom the text above cited, “ Of him, who leaves no 
t-oa, the father shall take the inheritance and other 
similar passages [as NiLiieoA’s &e.t] Eor hero a rule of 
adjustment and a reason for it must be sought; but 
there is none other. Besides it is confirmed by a pas¬ 
sage of Gautaalv : “ Let kinsmen allied by the funeral 
oblation, by family name, and by descent from the 
same patriarch, share the heritage; or the widow of a 
childless man, if she seek to raise up offspring to 


mm. Y 


9. ‘ The moaning of the text is this: persons, con¬ 

nected by a common oblation, by race, or by descent 
from a patriarch, share the effects of one who leaves no 
issue; or his widow takes the estate, provided she seek 
progeny.’ 


10. ‘ Menu likewise shows by the following passage, 

that, when a brother dies possessed of separate property, 
the wife’s claim to the effects is in right of progeny, 
and not in any other manner. “ He, who keeps the 
Ofetute of his brother and maintains the widow, must, if 


ANNOTATIONS. 

from tlic iak^ri rotatiou of the text in the next pjiragraph (S • aooordiug to 
the reemrk of tho commentators ou tho yfifnetharn. But the solioliust of 
OAiT\:tfA takes it it; its oaua! dinjunotivo souse: and tho text is difforontly 
iiilerpreted hy tho author of the Mita^ sharn him3clf (5 18.) 


t 


9. ^ Vido zupru. §7. 


liUATTA. 

Oatijama, 28. 19.-'20. 


Vide infra, ^ 18. 
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raise up issue to liis brother, deliver the estate to 
the son.”* So, in the case of undivided proj)orty like¬ 
wise, the same author says, “ Should a younger brother 
have begotten a sou on the wife of liis elder brotlier, 
the division must then bo made equally : thus is the 
law settled.”! 

11’ ‘ yASisHT’iiA also, forbidding an appointment to 

raise up issue to the husband, if sought from a eovetous 
motive (“An appointment shall not be throrigh covet¬ 
ousness;”!) thereby intimates, tliat the widow’s sueccs- 
sion to the estate is in right of sueh an appointment, 
and not otherwise.’ 


12. ‘ Hut, if authority for that purpose have not 
been received, tlio widow is entitled to a maintenance 
only ; by the text of Naueda : “ Let them allow a 
maintenance to his women for life.”§ 

13. ‘The same (it is pretended) will be subsequent¬ 
ly declared by the contomplative saint: “And their 
childless wives, conducting themselves aright, must be 
supported; but sueh, as arc unchaste, should be expcil- 


AN'NOTATIONS. 

10. “ .... d..uvcr th, to (he It is thus shown, that 

a separaUd brother is meant j else, it there had been no partition, ho could 
have separate property. In the tezt subsequenUy cited, it appears from the 
direction for making the division equally, that the case of an unseparatod 
coheir IS intended. Since there could be ^o partition, if ho were already 
separated, Suhocr/tim. 

u. 37,c o’, tifccei>3,'on h in f,yht „„ „pi,ointmf.nt.'\ A widow, 

■" o has acoepted auUi..,ily f..r roiMng up isv i.- to her hnsb.iud, has the righ* 
of succession to his csir.tt : but no otiior widow hr.o so. rin.mlfrodayn 

13. Thoiam.: (ilispr.toHded) mii he Hero t ),0 ,m,lir!o . ,r>i 

indicates di,appro!.:>li..ii ; ;u in the example ‘Al, ’ wilt thou [pivs.ii.ie ta) lig' i.’ 
For this pas,ago of YaJ.vv.vc. uort will i,e expounded iu a dittc.enl sense. So 


* IrlF.Nr, 9. no. t Mfni- 9. 12o! 

^ 20. Yidt tfuprai h 7, 
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and so, indeed, should those, who avc perverse 
14. ‘ Moreover, since the wealth of a regenerate 

man is designed for religious uses, the succession of wo¬ 
men to such property is unfit; because they arc not 
competent to the performance of religious rites. Ac¬ 
cordingly, it has been declared by some author, 
“Wealth was produced for the salce of solemn 
sacrifices : and they, who are incompetent to the cele¬ 
bration of those rites, do not participate in the proper 


ty, but are all entitled to food and raiment.” “ Ejiches 
n ere ordained for sacrifices. 'I'herefore fliev 


wore ordained for sacrifices. 'I'herefore they should be 
allotted to persons Avho arc concerned with religious 
duties ; and not he assigned to women, to tools, and to 
peoj)le neglectful of holy obligations.” 

15. That is wrong : for authority to raise up issue 
to the iiushand is ncitlier specified in the text, (“ The 
wife and the daughters also &c.”t) nor is it suggested 
l)y the promises. Besides, it may he here asked ; is the 
appoinimetit to raise up issue a*reason for the Avidow’s 
succe.ssion to the property ? or is the issue, borne by her, 
the cause of her succession ? If the appointment alone 
he the reason, it folloivs, tliat she has a right to the cs- 


tal(', Avithout havine: borne a son ; and the right of the 


' - - - - , — ^ ^ -- 

son sul>sequently produced [by means of the appoint- 

meiit X\ doc s not ensue. But, if the oflspring be the 


ANNOTATIONS. 

tht! expression ‘ by .some author' ( 1 i.) ia intondod as an in tiollon of diercs- 

pCf U Hence the inat-rtion of the pairago so cited, in this argumeut, doe.s not 
impiy an nciinowledgnicnt of it as original and ginuine. ^Suhoff'fnn , 

11 Aas i/ec/tirei/b//icomc The p.T^aage oited ia uut 

considered aa authoiitio; and no uulhoviiy is shown for that and tiio frlluvs ing 
text: li.^EAM-BHAJTA. 

10. right of the snyi 'rqih nilg prodiu^ed dot $ mt 

V iiicli is iniioDKi^lont with llic '.nuueiatioii of his riglit of i^uccessioD^ as ouo 

YANJVAWALCyAj 2. ll’h -< § 2. [ Ij .J 'il'BHiiXri. 
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e cause [of liev claim,*] the wife should not he re¬ 
cited as a successor : since, in that case, the son alone 
has a right to the goods. 

IG. But, it is said, women have a title to j^i’operty, 
either through the husband, or through the son, and 
not otherwise. That is wrong : for it is inconsistent with 
the following text and otlier similar passages. “ What 
was given before the nuptial . fire, what was presented 
.in the bridal procession, what has been given in token 
of affection, AvJiat has been received by thq Avoman from 
her brother, her mother, or her father, arc denominat¬ 
ed the sixfold property of aAvomau.”t 

17. Besides, the Avidow and the daughters are au- 
ivounced as successors (§2), on failure of sons of all des¬ 
criptions. NoAA'by hex*e allirmiug the right of a widoAV 
Avho has been appointed to raise up issue, the riglit of 
her son to succeed to the estate is virtually anirmed. 
But that had been already declared; and thorforo the 
Avife ought not to he mentioned under the head [of suc¬ 
cession to t he estatej | of one avIio kwos no male issue. 

18. But, it is alleged, the rigid of a AvidoAA , who is 
ftuthori/ed to raise up issue to her hus])and, is deduced 
from the text of G.vvt.\m\ ; “ Lot kinsmen allied by the 
fnnei-nl oblation, by family name, and by descent from 
the same patriar(;li, share the heritage ; or the Avidow 
of a chiklless man ; and she may either [remain chaste. 


ANKOTATIQNS. 

of tlifl twolvo descriiitious of Buns, iir -foniUy to tU. wido'v ;uid oUi. i- luii». 
and iiALA m-bh.atta. 

1C. That IS xc)'(>Mj: f<iv it t \iironri%lent uUh the JuUoirlruj frxt.'\ Admit¬ 
ting the Tt striction,* th.at \V'>u)<^n property throi^-h their hunhaud . *'v 

HOBS only, that »«pii ictiou d,o=t not h >ld-jcood universallv, :iiB'*c! woiavn’*' 
riglU of property is deelio .d in olli r in&iaucj s. Suoud'l ini. 

IT The ^ritv ou{jh'not to he -u ito.fittl ] She ought not t-0 h' ht-r- men ‘ 
tiout.'d, lf*8t it i.hould be rl’ought a tain ropi>ition. f 

• i na. 1 AFk.s :, f., loi. j UAXAM-unATTA. 
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ayj seek offspring.*” This too is erroneous ; for 
the sense, which is there expressed, is not ‘ If she seek 
to obtain offspring, she may take the goods of one who 
left no issuebut ‘ persons allied by the funeral obla¬ 
tion, by family name, and by descent from the same 
patriarch, share the effects of one who leaves no issue ; 
or his widow takes his estate : and she may either seek 
to obtain pi’ogeny, or may remain chaste.’ This is an 
instruction to her, in regard to her duty. For the par¬ 
ticle {pa) ‘ or,’ denoting an alternative, docs not convey 
the sense of ‘ if.’ Besides it is fit, that a chaste woman 
should succeed to the estate, rather than one appointed 
to raise up issue, reprobated as this practice is in the 
law ns well as in popular opinion. The succession of a 
chaste widow is expressly declared: “ The widow of 
a cliildless man, keeping unsullied lier husband’s 
hed, and pcr.oevering in religious observances, shall 
pre.scnt his funeral oblation and obtain his entire 
share.”t And an authority to raise up issue is ex¬ 
pressly condemned by : “ By regenerate nren 

no widow must be authorized to conceive % any other; 


AKXOTATION.S. 

IK. Shi mu It cither y'ci:h ohtuiii prognti/.] The author piopoaos two 
iTicrl- . of c-Bidiict fov a woriuiQ whosf hu-b iTid i'* dcc-jase<l. One ia, that aho 
bliould .ncrl: or endeavour to ohl un male isuie uudor an authority 

f.i that purpose. Tho t.rm .n u itlrri, r.,,. in this plice dees not ‘ if;’ 

bir imlK-ate.^au alUTimlivo and that implits an opposite caso ; and the oppusito 
ea'>'t i:5 the so.-uid mj ^ of conduct, wUi( h, n- t expreisly Htat‘?d in tho 

U-M, must, hy foree uf lliu parlict- in ita ut>aul di'^junoiive nceeptalmu, 
bo oppwsite to tho desire of obtaining progeny by means of an ippointrueut to 
raiw tip issue: and this ig consequently detonninod to bo tho duty of chastity. 
Tho raeaiiing there for. til’s : tw * modta of ooudiiot are here pivaorib'.d- 
< ithcr she must seek mt lc ii-aie by nieau6 of an appoiutmeut for that purpose, 
or alie must roniaiii chuste. hini^ 

\i«l« § 8. i hb tCJ^t n her*, translated aocordiu^^ to tho commentator’s ia- 
lerpreta< ioa» t Vide § G. 
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foi’ they, who authorize her to eonceive l)y auothcr, 
violate the primeval law.”* ' ’ 

19. But the text of Vasisiit’u.v “An appointment 
shall not be through covetousness ;”t must be interpret¬ 
ed : ‘ if the husband die either unseparated from his 
coparoeners or reunited with them, she has not a right 
to the successiou; and therefore an appointment to 
raise up issue must not be- aeeepted for the sake of 
securing the succession to her offspring.’ 

20. As for the text of Nauhda, “ Let them allow a 
maintenanoe to his women for life -’’f Since reunion of 
parceners had been premised (in a former text, viz. 
“ The shares ot reunited brethren ai’e considered to be 
exclusively theirs; §) it must be meant to assign only 
a maintenance to tlieir chihlless widows. Nor is tau¬ 
tology to l)e objected to that passage, the intermediate 
text being relative to reunit(!d parceners (“ Amoim bro¬ 
thers, if any one die without issue, A:e.”||) Eor women’s 
separate property is cxcmpled froni parliliou by tliis 


ANNOTATIONS. 


19. Tlm ejoi e an appoinlmenl - must Iv accepted.] CoilBidcriiw 

that she 1ms not herself a right to the estate, she ought not to seek nn authorin’ 
for raising, up issue, from covetousness, rath the vipw ♦l,..f n,.. ' 



• Ml .\n. 0. fii, \ r. i. ^ 
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-i N uiei>.\, 13. 2d. See JiMErA-VAaAN 
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explanation of what had been before said; and a ineic 
maintenance foi’ the widow is at the same time ordainof - 

21, "The passage, which has been cited, “ Their child¬ 
less wives, conducting themselves aright, must bo sup¬ 
ported will bo subsequently shown to intend the 

wife of an impotent man and so lorth. i 

22. As for the argument, that the wealtli oi a 


regenerate man is 


designed 


for rclijji-Ous iiscs^; 
and that a woman’s succession to such property is 
unlit, because she is not competent to the perfoim- 
ance of reli-jious rites; that is wrong ; lor, it every 
thimr which is wealth, bo intended for sacrificial 
purposes, then charitable donations, burnt olferirigs, and 
kmitar matters, must remain unaccomplished. Or, it 
it be alleged, that the applicableness of wealth to those 
uses is uncontradicted, since sacrifice here signifies reli¬ 
gious duty in general; and charitable donations, 
offerings ‘and the rest are acts of religious duty ; still 
other purposes of opulence and gratification, whicli are 
to he effected bv means of wealth, must reiiiain unaccom¬ 
plished ; and, 'if that be the case, there is an inconsis- 
tency in the following passages of Y.vjntaavalcya, 
GvwfAMA and Menu. “Neglect not religious duty. 


ANNOTATIONS. 


declaration of her property hiin;? indivisibU- ; and the snWqucut passnf^e 
lA*t. them 11 maintcnanci, t • his women for life”) contaiii^ a separate 

injunction* Ih\ l.n if-im a fta. 

22. Sacrijkt here aitjnijkis rcli'jitus diify Tb - ifdiuquishment 

of II tilin ', wiili llic vi*.\v toitnai-icrtaiiiiiiit to a deify, it. .i sictiHoo (yiiii,i) 
or coiiseeriiti m of the thing. Tho sr.'uo design, terminiu. d hy casting the 
thio'^ a bunit ot’i.ring (hmm) or holocau.«t. Iho conf. rring 

property on anotlier hy iiniiuUing a previous right, is a gift (danu) or 
donation. Su'-h is the diffeic'U'. b-twc'n sacrifice, burnt offering aud 
donation. .Subod’him. 


* Vide supra. ; 1'.^ 


+ Vide Sect. 10 ; lo. 
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All or pleasure in their proper season.”* “To the 
utmost of his power, a man .shouhl not let morning, 
noon or evening lie fruitless, in respect of virtue, wealth 
and pleasure.”! “ The organs cannot so effectually he 
restrained by avoiding their gratification, as by cons¬ 
tant knowledge [of the ills incident to sensual plea¬ 
sure.”!] 

23. Besides, if wealth be designed for sacrificial uses, 
the argument would be reversed, by which it is shown, 
that the careful presei'vation of gold [inculcated by a 
passage of the r^f/n§] “ Let oold be preserved,” is in¬ 
tended not for religious ends, but for human purposes. 

21. Moreover, ff the word sacrifice import religious 
duty in general, the succession of women to estates is 
most proper, since they are competent to the perform¬ 
ance of auspicious and conservatory acts [as the making 
of a pool or a garden &e. 1| ] 

25. The text of Naheda, which declares the depen¬ 
dence of women, (“ A woman has no right to indepen¬ 
dence,”*!) is not incompatible with their acceptance of 
property ; even admitting their thraldom. 


ANNOTATIONS. 

Li iheir This part of the text was wunting in the quota¬ 

tion of ity. Hs liere exhibited : but the pnssOige, as it is read in its proper place, 
hv the 'Xtilaciihara^ ArAU.\HCA and the Dipacalicaj contains the words swace 
atIV ‘in their proper season.* 

23. 7’^c anjumoit xcould he rervrsed.'^ The reasoning here alluded to 

occurs in the Mimansa : and is the 12t1i topic of the 4th section of the 3rd 
chapter. The passage of the Veda^ wliioh is thcro exarained, and initial 
words of which are quoted in the text, enjoins the careful preservation of 
gold, hftt it lose its brightuc.-B and be tarnished. The question, rniA.d on it. 
18 whether the obterva!,oe of tho precept be essential to the ctBonoy of ^ ii'o 
or serve only a human purpose ; and the result of tho iin«-»nio , i^’ tiuB in ' 

* Y.VJN YAWALCVA, 1. j- Not f<*und iu GAVTAMA 8 Mjstit utv 

\ MKxr, 2. 96. partially quoted in this place. . . 
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26. How then are the passages before cited 
(“ TV ealtli was produced for the sake of solemn saci’i- 
ficcs &c.”*) to he understood? The answer is, wealth, 
which was obtained [in charityf] for the express pur¬ 
pose of defraying sacrifices, must he appropriated exclu¬ 
sively to that use even by sons and other successors. 
The text intends Ihat: for the following passage de¬ 
clares it to he an oftence [to act otherwise,] without 
any distinction in respect of sons and successors. “ He, 
who, having received articles for a sacrifice, disposes 
not of them for that purpose, shall become a kite or a 
crow.”]: 

27. It is said by CatyaYANA “ Heirless property 
goes to the king, deducting how'ever a subsistence 
for the females as well as tlie funeral charges: hut 
the goods belonging to a venerable priest, let him 
bestow' on venerable priests,” “ Heirless property,” or 
wealth whicli is without an heir to succeed to it, goes 
to the king,'’ or becomes the pi’operty of tho sovereign; 
” deducting however a subsistence for the females as 
well as the funeral charges;” that is, excluding or set- 
ting apart a sufficiency for the food and raiment of the 
women, and as much as may be re»]^uisite for the funer- 


ANNOTATIONS, 


precept affectu that perKon, ar..l not tho saurifiue. TIio reasoning is ooiisidored 
by the authoi to be, incompatiblo ^ilh the uoUon, that wealth is intended 


solely for bfici ifiainl o-ses. 

27» “ Ltd him htatow on venerahU . . . , ^ hd. him ht,i{ 


ublcpritbf,] Iho comraoTitator, I3.\i AM-miAH A, cuu&itkrf. os u variation in 
the reading of tho (rxt, tho subsequeni liu*r]HTtati.in of it, ‘Jet him bcHtow 
ou a vcnenible priest srntnijnyopapadmjci in place of sridriyehhpa^ tad ar- 
papH. He remnrk.s, howevor, tbut tlic singular number i.s used geuorally. 
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al repasts and other o])sequies in honour of the late 
owner, the residue goes to the king. Such is tlie cons¬ 
truction of the text. An exception is added : “ but the 
goods belonging to a venerable priest,” deducting hoAV- 
cver a subsistence for the females as well as the charges 
of obsequies, ‘ let him. bestow on a venerable priest.’ 

28. This relates to women kept in concubinage : for 
the term employed is “ females” (^o sJild.J The text of 
Naeeoa. likeAvise relates to concubines; since the 
’word there used is ‘‘ w'omen” fsti'i.J “ Except the 
wealth of a B?'ahmanci [property goes td the king on 
failure of heirs.] But a king, who is attentive to the 
obligations of- duty, should give maintenance to the 
women of such persons. The law of inheritance has 
been thus declared.”* 

29. But since the term “ wife” (patm) is hero em¬ 
ployed, (§2.) the succession of a Avedded wife, who is 
chaste, is not inconsistent with those passages. 

30. Therefore the right interpretation is this : when 
a man, wlio was .separated from his coheirs and not re¬ 
united AAitli them, dies leaving no male issue, liiswddow 
[if chastet] takes the estates in the fir.st instance. For 
partition had been premised ; and reunion will be sub¬ 
sequently considered. 

31. it must be understood, that the explanation, 
proposed by SiiiCAiiA and others, restricting [the 
widow s succession] to the case of a small property, 
IS I’efiited by this [following argument.]:] If there be 
. t'gi niicate sous, it is provided, :^vh(‘ther partition be made 
jn tile owner’s life time of after bis decease, that 


ANNOTATIONS. 

7Ac text .. ). \ i-t I Or to twiec-uiarricJ woinon #ud 

others uot oonsiacred ks '.vivcs espoused in lawful wedlock. llAr,*M-Dii*iT.i. 

’ 13. ol-o2. 
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the wife shall take a share equal to the son’s. If 
he make the allotments equal, liis wives must he 
rendered partakers of like portions.”* And again : “ Of 
heirs dividing after the, death of the father, let the 
nrother also take an equal ■6hare.”t Such being the 
case, it is a mere error to say, that the wife takes nothing 
hut a subsistence, from the wealth of her husband, who 
died leaving no male issue. 

32. But it is argued, that, under the terms of the 
texts above cited, (“ his wives must he rendered par¬ 
takers of like portions and “ let the mother also take 
an equal share ;”) a woman takes wealth sufficient only 
for her maintenance. That is wrong : for the words 
“ share” or “ portion,” and “ equal” or “ like,” might 
consequently be deemed unmeaning. 

33. Or suppose, that if the w'ealth be great, she 
takes precisely enough for her subsistence ; but if 


ANNOTATIONS. 

81. It ts a mere error to say, that the trt/e takes nothing bat a subsistence.^ 
If the w'ifo share a portion cr|ual to that of a son, not an allotnient suflicient 
only for her support, both when the husl>and is living, and after his decease, 
though sons c-xist; more especially should it be otRrmed, that she obtains the 
v hole wcultli of her husband, who leaves no male issue : and thus, since tlie 
■widows sii.occssioa to the whole esfato is cUiiblished by reasoning <1 fortiori, 
the ascertion, that .she obtains no mor- than food and r.aiment, is erroneous, 
n.-sides, rneo the wife’s participation with a son, who is entitled to take a 
share of the estate, or, if there be no other s,'>n, the whole of i'. has been 
expressly ordained, it is fit tli.at she should, on failnr ■ of malo issue,' take the 
wealth of her oliddless husband being separate from his ooheir.s. Siibntl’hini. 

32. For the words “share” and “ equal” might conscquenllg be dumed 
unmeannig.] Ihfso terms arc commonly employed to signify ‘ portion ’ and 
‘ parity.’ fly abandoning their own signification wtthont sulHcient cause, they 
would appear unmeaning. SuboePhini. 

~C. I. Sect. 2. § 8. 

t C. 1. Sect. 7. S 1. 
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slio receives a share equal to that of a son. 
This again is wrong : for variableness in the precept 
must he the consequenee. Thus, if the estate be con- 
vsiclerahlc, the texts al)ovecited, (“ his wives must he 
.rendered partakers of like portions;” and “let the 
mother also take an equal share;”) assisted by another 
passage [“ Let them allow a maintenance to his Avomen 
for life;” § 12*] suggest an allotment adapted for hare 
support. But, if the estate l)e inconsiderable, the same 
passages indicate the assignment of a share equal to a 
sou’s. 

31. Thus, in the instance of the CJiaiunnasj/e siicvi- 
ficos, in the disquisition [of the Mimuiis(t~\ on the pas- 


■VXXOTATIOJfS. 

33. Vanalleness in \he precept niiisl be the eonsKiuence-I If tlie pna.sngcS 
(ibove cited (§31.), assinted by aiiottK-r pa^^:lgo (§ 12.), ordaiu llie widow’s 
rect?:pt of n sufficioiuT for Ittr support, at tho lime of niak'uf^ a part'tioii with 
the sons, whether her hushauil, who was wealthy, be tlioii alive or d. ad, ; hut 
ordnin her taking of a share equal to that of a son, if Ikt husband p little 

property ; then a single senU'noe, once uftcreil, is in one enb * dependant [un a 
dilferent paswge, for its interpixtalion,] and not so in another instance. 
Consequently, ihicc it does not retain an uniform import, there is variableness 
in the precept. SuhmVhinie 

31. hi tJir insinnee of the Chaturmasj-^i 5ac?»^ee«.] These are four saovi- 
iices performed on successive days, according to some authorities ; but in the 
months of AshatVha, Curftrn, and P^huhjuna^ according to others. They arc 
severally denominated I 6'acamcd^ha and Snna^si* 

rija. The oblations consist of roasted cakes {Puyodam); and, at tho second of 
them, two hgures of sheep made of ground rice. Tho cakes aro proparod in tho 
usual manner, oonsisling of rice, kncad?d with hot wat^'r, and fornud into 
lumps of the shupp of a ttulMUc : th* .^r iro roastoil on a sp‘'eified number of 
potsheiMS {yjipnlu) pi t d in a circular hole, wliich C 'Utain?* one of the 
thn.r coiisiin ut-d tiros p. rpi_-tuajly maiutuiued by devout Bytihmanas. 

hi thy on ihv pnssoi/e dwayob prun oyaiUi-l i » 

.S’ iuw/\^.'';:‘i\nd Uat vM BIJ.VTIA. 
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ge dicayolt pran ayanti’,* wliei*e ifis maintained by 
the opponent, that the rules for the preparation of the 
sacrificial fire at tlie Soma-yaga extend to these sacrifices; 
in consequence of which the injunction not to construct 
a northern altar {idlara-vcdi) at the Vaisiceda and 
Sunasli'iya sacrifices, must be understood as a prohibi¬ 
tion of such altar ; [which should else be constructed at 
those sacrifices, as at a Soma-yaga :] but it is answered 
by an advocate for the right opinion, that it is not a pro¬ 
hibition of that altar as suggested by cxtenrllng to tliese 
sacrifices tl»c rules for preparing the sacrificial fire at 
the Soma-yaga, but an exception to the express rule 
“prepare an uttara-vedi at this sacrifice [viz. at the 
Chalnrmasya ;”] it is urged in reply by the opponent, 
that variableness in the precept must follow, since the 
same precept thus authoi'izes the occasional construction 
of the altar, with reference to a prohibition of it, at tlie 
first and last of the [four] periods of sacrifice, and 
commands- the construction of it at the two middle 
periods, independently of any other maxim : but it is 
finally shown as the right doctrine, for the very pur¬ 
pose of obviating tlie objection of variableness in the 
precept, that the prohibition of the altar at the first 
and last of the periods of sacrifice is a recital of a cons¬ 
tant rule; and that the injunction, “ ju'c'pare the 
ullara-redi at this sacvitice,” commads its construction 


ANXOTATJONS. 

passage of the J ci/o, which is the sulj, .,t gl a dis lal.iU./D ia (he 
and whicli givea Mine to it. Tiiis is the ninth (or, mo lding (o i,;,,. 
of counting, Uic st-yonth) topic in ihu thini section of Jai.iii.vi'; .'.evenili 
(t.ipter. See Jui iTA-v\ir.v.v,\, ('h. ]i, Sod. n, 

du- j>> ’iiihiim' ri i!' omisioiial o/" ihe ai’firr,] 

Since one precept oommunds it i « snorilice, and another lorhids 

it :tt two of the {0 ji d 1 )i f!i , i a-,, ,; iI k ioj i notion, oontr. ited with the 

7- 'J* 6- 

X 
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_ two middle periods namely the Vurnna-praglmsa 

and Sacamed’ha with a due regard to that csiilanatorv 
recital. 


35. As for the doctrine, that, from the text of Mrki; 
(“ Of him, w'ho loaves no son, the father shall take the 
inheritance, or the hr others,”*) as w'ellas from that of 
Sakg’iia (“ The wealth of a man, who dejrarts for 
heaven, leaving no male issu?, goes to his brothers. If 
tliere be none, bis fatjier and mother take it: or his 
eldest wife.”t) the succession of brothersi to the estate 
of one who leaves no male i.ssnc, is deduced; and that 
a wife obtains a sulfieiency for her support, under the 
text “ Let them allow a maintenance to his women for 
life this being determined, if a rich man die, leaving 
no male issue, the wife takes as much as is adequate to 
her subsistence, and the brethren take the rest; but, if 
the estate be barely enough for the Support of the 
widow, or less than enough, tiiis text (“ The wife and 
the daughters also ;”<?} is propounded, on tin; contro¬ 
verted (piestiou whetlier the widow or the hrotliers 
iubevil, to show, that the lirst ebiim prevail.--. 'J’lii.s 
opinion the reverend teacher does not toU-ratc : for he 
ijitovprets the text, “Of him who jeavos no son, the 


ANNOTATIONS. 

fToliibition, swmi to imply an option in this case: but, not being coutrnjtHi 
with any other nde, it becomes a cogent precept in thcinstanco of the two otl-cr 
IKTivih.; auJ thus the rule Iriug cog-;nt ik one case and not in tho o»U. r, i« 

variable in its import and efftet. 

So. o.-i (hr >jw u-huhar the tchlmc or the iM i-th-n j 

■H'liother tho widnv inUcri-. ..ipi.n-.-Ud by Naui-da , or the br..f)-cr» ■■u ( 

confurmubly "Hb l'i= U-vts •-,< Mi;yr l al San<;’h\. Jtii.AM-nu vi a. 

:r.- r.::-(..er. V. " •itirs. 

.Vq^i r'ttvi iik L \ :.j\ . 

A 7. t i. I TttrcA Viflti c 7. 

N Yajnvawalcya. Vith ^ j . 
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lor shall take the inhe^SShnce, or the brothers; 
not relating to the order of succession, since it dcclaj;^ 
an alternative; but as intended merely to show the 
competency for inheriting, and as applicable when the 
preferable claimants, the widow and the rest, fail. The 
text of Sanc’ha too relates to a reunited brother. 

SO. Besides it does not appear cither from this pass¬ 
age [of YAjj^VAAVAnevA t] 01 * fi’Oin the context, that 
it is relative to an inconsiderable estate. If the conclud- 
intj sentence, “ On the failure of the first among these, 
the next in order is heir be restricted to the case of 
a small property, by reference to another })assago, in 
two instances (of the widow and of the daugliters,) 
but relate to wealth generally in the other instances (of 
the father and the rest,) the conserpient defect of 
vciTiahlcuess in the ‘pvecept (§ 33.) affects this inter¬ 


pretation. 

87. " If a woman, becoming a Avidow in her youth, 

be hcadstroiig, a maintenance must in that case be given 
to her for the support of life.”§ This passage of 
IIaiiita is intended for a denial of the j-ight of a Avidow 
suspected of incontinency, to take tho Avholc estate. 
From this very passage [of IIauitaH], it appears tliat a 
AA ulow, not suspected of misconduct, has a right to take 
the Aviiolo property. 


AN'XOTATIOX*?. 

The text hf Saucha rehiiea iu i: rLnuitad hr, ihrr.'I it rclatoa to tlio cnao of a 
brother, who, after separation, btcoiues assi Jatcd v/ith liii* o'»h irs, innxt 
atfoctioti or any other motiVo. Subu<rh{ni. 

}dESU. Vhb. 4 7. 

I Suhod*huii 

{ Vide § 2. 

§ Iu thu Vivod.i-ehtrUouiam (Lia pus ago is read without tho conditional 
Dtiri’jlc : vj2. “A woman .. ’ heudi t' mt: • 1ml a nmiuteuaucr. muai over 

b* given to her. 

f Baj-am-bkaTIA. 
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rs. With the same view, Saxc’ha has said « Qj. his 
oldest wife.” (§7.) JBcing eldest hy good qualities, and 
not supposed likely to bo guilty of iucontiiieucy, slio 
takes the whole wealtli; and, like a motber, maintains 
any other headstrong wife [of her husband.J Thus 
all is unexceptionable. 

39. Therefore it is a settled rule, that u wedded 
_ wife, being chaste, takes thewhole estate of a uian, who, 
being separated from iiis coheirs and not subsequently 
reunited with them, dies leaving no malfc issue. 


SECTION IT. 


Itigtil of the iht tiff liters and dauffhter's sons. 

- 00^^00 - 

1. On failiivc of her, Ihc daugliters inherit. They 
are nanu'd in the plural number (Section I. § 2.1 to 
suggest the equal or unequal participation of daughter^ 
a like!' or dissimilar by class. 


ANNOTA|l'IONS. 

1. at e named in lh« plural number,"] Here foDialo i.-jsae is itigoiU'.H 
by the original word •• daughter” OlnhilH : j and Hint is- iippli. uWo. in 
dia'crently, to snoh ns belong to llio same or to different tiibcs. I’i-iMlit: 
isdonofcd by iho terminnlion of ibo plur.,! number, in : 

whieh iuclud.s. witliout iueonsistancy, thoM who am disMuiilsi irom t!:. 
purcut. Xh.uolbre d.-ughUrs, alike or different by class! iuo iud«Bl- lt > 
0^..>origLuaU^erd.lnditncl•luinutiou. I'hcy shaix: tW orin.^mJ i..ilion 
>n the order before mentioned: namely f.,ur disre.. ihU. o:: 

^ C. 1. 6. ^ I ) Stfhijd'htrn, 


h 


) 
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2. TIii-is Catyayana says, “ Let the widow succeed 
toller husband’s wealth, mwided she be chaste; and, 
in default of her, let tlx^daughter inherit, if unmar¬ 
ried.”* .Also V’liiHASPATi : “ The wife is pronounced 
successor to the wealth of her husband ; and, in her 
default, the daughter. As a son, so docs the daughter 
of a man proceed from his several limbs. How then 
should any other person take her lather’s wealth?” 

3. If there be competition betneeu a married and 
an unmarried daughter, the unmarried one takes the 
succession under the specific provisions of the text 
above ci ted (“ in default of her, let the daughter 
inherit, if unmarried.”) 

4. If the competition he between an unprovided and 
enriAitied daughter, the unprovided one inherits; but, 
«on failui’e of such, the enriched one succeeds ; hjv i he 
text of GjVTJTama is equally applicable to the paternal, 
as to the ma,tcmal, estai e. “ A woman’s separate pro¬ 
perty goes to Iier daughters, unmarried or unpro¬ 
vided. ”t 

5. It must not bo supposed, that this relates to the 
appointed daughter: for, in treating of male issue, she 
and her son have been pronounced equal to the legiti- 
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ANKOTATiOxNS. 

4, The itx^nf Oavtnmu is UtipIicahU h. fjjc ^>ntrrnal _ rsfate. 

The uifii’niug thj3 : ^iuco tho daughter’s right do.dai. d uith reference to 
i\ woniaii’ i peculiar pioport}', butj.it is uot inUndrd by Urtiug tbo word 
“ woman’a” to restrict it positively to that single object, the parity of ivu- 
.lOfling holds good, fiubod^him 

5. /br, in isi ue, *he nud her son have been pronounced J 

iSiuc© she has been notlood whibt tre ating ot inalo 'issue, the introiliictiou of 
h^.r in this place would be iniprr.p^r. Sfih'.d'/tim, 

• Vide supra. Sect. i. § 0. 
t U.vuTAifA, 28. 22, Vide Stjptu. C. l Soot, d, ^ 






MiNisr^^ 



ON INHERITANCE. • 


1 



iriafc son (“ Equal to liiui is the son of an appointed 
cluuglitcr,”* or the daughter ai)pointed to> he a son.t) 

G. By the import of the particle “ also” (SKcct.l.fw.) 
th(} (laughter’s son succeeds to the estate on failure of 
daughte rs. Thus Visuku says, “ If a man leave ^ 

son, nor son’s son, nor [wife, nor fonialet]^ issu v 

daughter’s sons shall take his wealth. For, in reg; 
the obsequies of ancestors, daughter’s sons are cons, 
cd as son’s sons.” § Menu likewise declares,“By i 
male child, whom a daughter, whether formally appoii 
ed or not, shall produce from a husband of an equal 
class, the maternal grandfather becomes the grandsire 
of a sou’s sou : let that son give the funeral oblation 
and possess the inheritance.” || 


SECTION III. 

\ 


Right of the Parents. 


1. On failuiM^ of those heirs, the two parents, mean¬ 
ing the mother and the father, are successors to the 
property. 


ASNOT.VIIONS. 


0. 7 dntiijhler's son sucrcah to the ostaU oh failure of daufihUrt.^ .KccoM' 

ing (A) the comr nlary of Da lam •r;u .vTTA, tho daughter’s daughter iuheritb iu 
ilefault of duugliter’a sony. ITo grounds tliis opinion, for which howeTcr there 



0 
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2. Altlioiigli the order, in which parents sixccecd 
to tJie estate, do not clearly appear [from the tenour 
xf the hx'xt; Sect. 1. § 2.] since a conjunctive compound 
is declared to present the meaning of its sovei al terms 
t once and the omission of one term and rotcutiou 
■)f the other constitute au cxceptionf to that [complex 
expression ;] yet, as the word ‘mother’ stands first in 
tlie plu’.asc into wliich that is rcsolvahle, and is first 


in the regular compound (^i»otcqnlorau) ‘mother and 
father’t when not reduced [to the simpler form jjitanm 
‘ parents’] the omission of one term and retention 
oftheother; it follows from the order of the sense 
which is thence deduced, and according to the scries 
thus presented in answer to an inquiry concerning the 


annotations. 

2. Although the order _ do not clearly appear. ] It is declared, that 

the two parenta are successors to tho property, if there bo no daughter nor 
daughter’s son. Since the term (pitoraw) ‘ parents’is formed by omitting 
one and retaining tho other member of a oomplei espression (mother and 
father ;) shall they conjointly take tho estate, or scTCially f and is tho order 
of 8\iectHsiori optional, or tixed and regulated ? The author replica to tlicso 

MI* *k I ua, .S'> fi’ hini. 

A rnt{)tifirfin Compound i$ dechy^d <5*^.1 A compound term is formed^ 
as dm-f’tfMl l)y PanksI und his conimMitabirt, § %7hvu two or more I'louns 
occur with tho imjort of the conjuitf^fwn * in two ot iU s<jni ?^3 ( viz. 
rociprocat^ui and cnmulation i!) This lioiitcd by th*: orQCTulutr>ry rule 
of ChXrxTM\ to ;ho oaso whore tho bouso by eaoh woi ,i 

*entod at once: while the same terms, connected iu a idiratc bj tho 
conjunctinn <sopuIiitivo, would present the scaso of each snoot sivcly. 

2'he h of ow: term and rotentUn of the other constitute in cxcipUtm. ] 

When tlio xtorUpitri * latiier' occurs with matri ‘ mother,’ it may be retained 
and tho other h im l>o rejected. This is an exception to tho general 

Vartica, 1. on Panum, 2. >. •:>. t Vxiasi, 1. 2. 70. 

I yorticaj 3. onlA.n^i, 2. 2. . t. § Vitlo infra. Beet 11. 20. 

li >3ee Dictionary of A-ulka, book 3 Chap. 4. 2f;. Vorrc 2 . 
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of succession, that the mother takes the estate 
in the first instance ; and, on failure of her, the fatlicr. 

8. Resides the father is a common parent to other 
sons, hut the mother is not so ; and, since her propin¬ 
quity is consequently greatest, it is fit, that she should 
take the estate in the first instance, conformably witii 
the text “ To the nearest’ the inheritance next 
belongs.”* 

. 4. Nor is the claim in virtue of propinquity res¬ 
tricted to (sapindas) kinsmen allied by funeral oblations ; 


ANNOTATIONS. 

rule of composition. It is optional; and the regular form may be retained 
in ita stead. Kx. Pttarau ‘ ttvo parents or Maf<ip{iarLtu • molhvr and father.* 
Panini, 1. 2. 70. and 2. 2. 29.—04. 

Ihc tvovd ftiotlier vtanch Jifst iii the phrase into tchtch that j.s rcs^lvnhh.'^ 

The compound term, whether retliicoil to the iuiupler oxprcfcsion or retaining 
its complex form, is resolvable into the phrase vnUa cha pifa cha * K.lh the 
mother and the father.* This, how*'vor, is only the customary order of 
tormo, not ypccinlly cnjoineil by au} niK' of syntax. 

Isjirst m the rryular cnmjfouufl.'] Coufonnably with one of rvTriYAVA’s 
omcndalory rules on Panini’s canon for the collocation of tenns in composi¬ 
tion. (2. 2. 34.) That rulo requiros the i-ovcrcd object to have precedence t 
and the example of the rule, m given in Pat.vnjali’s Mahuhhashir. and 
ViM.vNA’jiis this very comjionnd term matapitaran ‘mother 
and father.’ The commentators, C.uvata and II\n.tnATT\, assign reasons why 
a raothiT is considered to be more venerable than a father. 

It/oliinrs, from the order of the ^erms.] The compound toms matapifuroH 
nndher and father, as well as the abridged and simp’f'r expiess^oii pitaran 
‘ pnrouts/ is resolvable into the same plirnso mala c/or pita cha * both the 
mollicT and the father.’ Thua, in''vory form of expression, ‘mother* « 

Hrst. Ilcnco the author iufvrs, that Uic mother's i»riovity in regard to sikcc. 
siou to wealth is intended by llie t...xt (St>ot. 1. J 2.) 

3. Th, jiii'nrr \it a cumuk cipajxni to other Xhe m;*ftcv is. in rc.‘ p'R4 

of Kuns, wA a common parent to lal hota of thorn ; .and Vr prei^hiquity ir; 
theicfuro mere imiuediutc, emiparcd with the father's. Hut lui* pat-mit.r i.; 

■ Mor, 9. 137. 
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on the contrary, it appears from this very text, 
(§3.) that the rule of propinquity is effectual, witliout 
any exception, in the case of {samanodacas) kindred 
connected by libations of watci*, as well as otlicr 
relatives, Avlien they appear to have a claim to the 
succession. 

5. Therefore, since the mother is the nearest of 
the two parents, it is most fit, that she should take the 
estate. Ihit, on failure of her, the father is successor 
to the j)roperty. 


AN^’OTATIONS. 


common ; since ho may have sons by women of equal rank with fiimsclf, 
an weU as children by wives of tlic Cahntriyn and other inferior tribes ; and 
his nearness is therefore mediate, in comparison of the mother’s. The mother 
eonseq'iently is nearest to her child ; and she Fuccecds to tlie estate in tlio 
first instance, since it is ordained by a passage of Mkxu, that the person, who 
ia nearest of k’n, shall have the property. Suho(rhm{. 

5. On failure of hci\ ilie faiher is successor to the property* ] Tljo 
commentator, BAL\3i-i]irA'rTA, is of opinion, that the father should inherit 
first and aftoi-wards the mother ; upon the analogy of more distant kindred, 
whore tlie pateruol lino has invariably the proforenoe hofore tlio maternal 
kindred; and upon the authority of several express passages of law. Nanp-A 
PaxD iTA, author of commentaiics ou the Mitaeshara and on tlie institutes 
of Yisn>i:, had before inuiiil.lined tlic same opinion. But the eldvr oom- 
mcutat >r of the MUavsharo, Viiv.r.^^WA i^^ AiAi i a Ims in tiiis instance fal¬ 
lowed the text of hia authui iu bb uwn^TOatT'.. tiitiQed Mudann-Varlfdu, 
and has supported Vuvya MibWAftA's an-umu.t bulb Iht re and in his com¬ 
mentary' named f^ubmChiui, Much diversity of opiniou does iiideed prevail 
on this question. Shicaua maintains, that thv f.itlier and iii»/thcr inherit 
together : and the gi*cat majority of ^vriteVa of eminence (as ArAUAnr.A and 
CamAIACIHA, and Up; authors of the SfUriiwchindrictiy 
yyavahara^nuiyucha tyc. j givv^ the father prcft Dni' * before the ynothvr. 
JiMUTA-'v a 1 Ja>^a, ond T*AOHn!»rNiiANA have adopted this dactrine. But 
VACffESPATf ou t!iu contrary, coiicnrs with the MtUif^skaru in placing 

the mother the f. t iif r : gni»ltd by an erroneous reading of the text 

vf VlSICNU (Sect* 1* 5 '*•)» ‘ ^ 5- rinuujced m the i'iramitroduya. The riuthor 
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SECTION IV. 


Uiglit of llie Brothers. 

00^00**~** 

1. On failure of the father, brethren share the 
estate. Accordingly Menu says, “ Of hiu,!, wlio leaves 
no son, the father shall take the inheritance or the 
brothers.”* 

2. It has been argued by H’lr.vuEsvrATi.x., that, under 
the following text of Menu, “ Of a son dying childless, 
ihc mother shall talvc the estate; and, the mother 
also being dead, the father’s mother slnill take the 
heritage;”t ‘ even while the father is living, if tlic 
mother he dead, the fatlu.'r’s mother, or in otiter words 
the paternal grandmother, and not the father himself, 


ANNOT.STIOKS, 

of tilt* latter work propo84 to reconcile the so contradictions by a persofnal dis¬ 
tinction. If tho mother ho individually move venerablo than the father, she 
iiditArits; if she be les?* so, tho f.ithur takes tho inheritance, 

1 . Mi'threnJ] The comniGutators, Pandita and Palam-buattv, 

consider this as intending ‘ brothers and sisters/ in the same manner in which 

parents” have been explained ‘ inothor and lather/ (Scot. 3. § 2.) and con- 
formally with an express rule of grammai (Panim, 1. 2. GB.) They observe, 
that the brother inherits first f and, in his default, the sister. This opinion is 
controverted by C.vm.vlac4ua and by tho author of tho VyavaKara-'inoyuc^lin^ 

2. It ha^ hf;en anjued hj Dhi^niisw.viiv.] )t had been shown (Scot. 3), that 

the father inherits on failure mother. Rut that \a btalcd otbciwlso by 

diffurwit a ithor«. To relulc opinion m iiitained by one of them, tho nu 
Ihoi rbVGili in the sui.;. M by a rctro.spcct analogous to the ’bnekwuni look of 
the lion. -S'and Bat. vh-uhatt.\. 

* MEi»i,9, 1B5. Vide *Scot. 1. J 7. ^ MVhc 9 ^ ^ 
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take the succession : because ■wealth, devolving 
iqDon Jiiiii, may go to sons dissimilar by class; Init 
what is inherited by the paternal grandmother, goes to 
such only as appertain to the same tribe : and there¬ 
fore the patcimal grandmother takes the estate.’ 

3. The holy teacher ( Visavaiiupa* ) does not assent 
to that doctrine: because the heritable right of sons 
even dissunilar by class has been expressly ordained by 
a passtige aboveeited : “The sons of ix, Jji’((hmanu,\\x 
the several tribes, have four shai’es, or two, or onc.”t 
J.. But the passage of AfENU, expressing that “ The 
])r’operty of a Brahiumia shall never be taken by the 
king,”t intends the sovereign, not a son [ of the late 
owner by a woman of the royal or military ti-il)e J. 

5, Among brothers, such, as are of the whole blood, 
take the inheritance in the first instance, under the text 


ANNOTATTOXS. 

Because \cca^th^ devolviuy on him^ vuiy rjo to sons dissimilnr.'] The meaning 
if> thia : if the Huccessioii he talcon by the father, the proiKTty becomes a pateniul 
e.state, and may tlevolvo on hU sons whether hcloiiging to the Mnrdd'hnrnsida 
[or another mixt§] tribe or to his own elates, ftut, if it be iitkon by the grand- 
iiiiiUic r, itbfjoomrsa mulernal estate and devolves on pcr.sons of the sam*- tribo, 
namuly b- r aaughlors ; or sneceSHivcly on hiiiurc of thorn, her daughter’s sons, 
her o'.sn sons, and bo forth. and I’.Ar.A.M-nu mta. 

4. hif^^nds (hr. mi'ervi/n, uot n U .Iocs li-f prohibit the succession of a 

Brnfimmm*6 sou by a Cshntriya v:\\\\ denomir ud hoinfr ol bis 

jnotl.cr's tribe, whi.;b in tbo royal or inil’t.iry ..no. Unt it relates to an escheat 
to the sovoroigu. Thereduro it is not an exception to tUo c.iir.U i,, ll,o pre~ 

ceding iMi‘agrn;.-Ii: an I ViswAut i*a’.s reasoning bolds .^^>jd,tleit‘ i>’jfAUKv wai: 
objection w* iild i); valid, if tlicre were any harm in the ultimate sm>Pi«sijn of 
Hon.s diby < l.iss. lint tlmt h not the ensi. <>n the contrary, lie>y um 
expressly pronounced by the ft.vt hvre eiitj, to be paitakers of inheritance. 
Stdjnrhini. 

• Tiie name ^ipplied by ibc .SVA 

1 VaJ.n'V A^N AhCTA, 2. l id. Viji supra. C. 1. .Sect i, 

i ME.Ni'jih 18y. ' iidra.‘iii.ct. V.i; j, 5 ^AEAU-iiiiAJiA* 
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H’o cited : “ To the nearest the inlieritance 

next helongs.”* Since those of the half blood arc 
remote throu’^h the dilfercnco of the mothers. '■ 

G. If there he no uterine ( or whole) brothers, 
those by clilferent mothers inherit the estate. 

7. On failure of l)rothers also, their sons share the 
heritage in the order of the respective fathers. 

8. In case of competition hetvrcen brothers and 
nephews, the ne])hcws_havo no title to the succession : 
for their right of inheritance is declared lobe on failure 
of brothers (“both parents, brothers likewise, and 


their sons.” Sect. 1. § 2. t) 

U. However, when a brother has died leaving no 
jnale issue ^ nor other neai’er heir, t) and the estate 
has consequently devolved on his brotluirs indifferently, 
if any one of thorn die before a ])urtition ol their 
brother’s estate takes place, his sons do in that case 
ae(iuiro a title through their father : and it is lit, therc- 


ANXOT.VrtOXS. 

0 . Jf then'hf ut» uh'nnr f oy u holt*) brothers^ those hij diffeVii'tl mother 
iuhci'if.] 'rii*- livithur of tlio I :,iica}iiira-inair'''hii oousunhs the prt ferouco here 
to tiio bruLhdirt of the liuli’ bk-hl beforo tilt* m*[»Uowb, bciiife bons of bio- 
thiis of tlic SKmuI. 

7. shun iht hentai/e,'] ‘Jacliuling, say N\XD.v r.\Ni>ir4 and 

IVvii.vM-iui.vTTA, tho daiii^htera as well as the sons of brothers, and the sous ami 
daii;;btcrs of bisters. This couseq laully will compreheud all nopUows and 
nieeAti. 

In the order of the respccfive fathers* ] In their order as brolliors of tli* 
wliole i:h>od, and of the half blood. l>AL.iH-HHAXTA. 

liy analojvy to ibo cn^o of gr.ind: *us by diU’erout fatlvrs ( Chap. 

8.), llio distrihuii ui of ahur'.s shall bo made, Ihrou^di allotuv'nt^ to thrir 
ivfailuT.'., and not in <hoirown right, wl’-jth'ir ihcie oni. iwo, 
ui iii u'} sons ofeaeli bjothi i . 

•* Mi.xr, 0. ls 7 . Vide 3. 3 

t 6V..(iVu-«t«udaAi.ia-iiuAu,v. ■ 1 BALAM-BU.'.n.v 
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that a share should , be allotted to them, in their 
father’s right, at a suhseqiicnt distribution of the pro¬ 
perty between them and the surviving brothers. 


-oo 7 _,oo- 


SECTIONV. 


Successionof kindred of the same family name: termed 
Gotraja, or gentiles. 

— oo'zy>o — 

1. If there be not even brother’s sous, gentiles share 
the estate. Gentiles are the paternal grandmother and 
relations connected by funeral oblations of food and liba¬ 
tions of Avater. 

2. In the first place the paternal grandinothev 
takes the inheritance. The paternal . grandinotheirs 
succession immediately after the mother, Avas seemingly 
suggested by the text before cited, “And, the mother 
also%eing dead, the father’s mother shall take the hcri- 
ta-'C no place, liou'cver, is found for lier in the cora- 
puct series of heirs from the fatlicr to the.nP})hew : and 
that text (“ the fatbor’s mother shall take the heri¬ 
tage”) is intended only to indicate her general compo- 


AKNOTATIONS. 

That ‘ iiotavcbluJ interest if tUtir brothci’s 

wealth before tbnr dcot iijo; prop* rty was only vested in the nephows by tbo 
owncr^s domino. IUlau btiaiia. 

i Gentiles* ] Gatr<ii*t or persons holongjug <o tho general family 
C Ootra) distinguiiftbed by b commui^ uiuno: tlicso answer nearly to tho 
of llio 

' C.M.'t, 1. ^ 
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INHEEITANCE. 


■<SL 


^xjixoj fo]L’ inlicritance. She must, tlierefore, of course 
succeed immediately after the nephew ; and thus there 
is no contradiction. 

3. On failure of the paternal grandmother, the 
traja) kinsmen sprung from the same family witli the 
deceased and {sapinda) connected by funeral oblations 

namely the paternal g*randfather and the rest, inherit 

the estate. Eor kinsmen sprung from a different 
family, but connected by funeral oblations, are indicat¬ 
ed by the term cognate { biuidhu Sect. 6.) 

d». Here, on failure of the father s de^cciidants, 
heirs are successively the paternal grandmother, 
paternal grandfather, the uncles and their sons. 

On failure of tlio paternal grandfather’s line, 

■ .‘^’andlatln'*' 


the 

the 


o. 


the 

his 


paternal great granduiotlier, the great 5 
sons and their issue, inherit. In this manner must 1)0 
understood the sLiccessiori of kindred hclonging to iho 
and connected by funeral oblation. 


same general family 


ANXOTATIOXS. 

•i. fherep rr, <•/ vourxv J S'njo oopicw of the 

ivaJ dillVroatly Tho varitaiori is iL'tic-il lu the comniuMtary 

)f lUioM-nifATiA. \iz. ‘She sill - eI , .iftir the precediug claim:inty, 
if i\u\ dead/ vpA! ttituii-mrUnitnniaram instead of \tU <ir$hc t d snfa ' iniav^ 
nut Tbc cOTnniontary reumrks, that the * pr^(jeclin^ ( iipAnhimi ) claimants 
nro lha faiii'^r and the rest down to tho brother's SOD. 

On fuiiurciifihc pakrnal f/vaudmLiher _ iUe paicrnal i,swt(i/athry,'\ 

PAiAii-uiiArrA insists, that the grundfotben^inherits before the grandmothe r, 
us the father before the mother. See Section 3, 

6. In this matitwr viu$i be uinLi s^iitod ih$ suecesmon iif kindred,'] The Std>i d^‘ 
hintf commenting on Iht fsr«t words of tho following ; fcliori, .triuu the cn'i 
lAOration a littio friUh^r; vi/J. ‘the pui^mal gruut grandlathci lUOtbM', 
gmn iritlAr ;• {**tbor. ^rcrat grandfuthor’s broh. >!-, and tl. ’r T’t. 'j»u- 

U i-iiAl :.iuat gnindfalhers grafnliii.jthcr, k .'.di v'1 *»’• 'r..ii‘'hh./r. 

jii'Mit -r;;i:dfa.a<u ^ auJ .s and Lhfir sous. Tll. i:;-.! 'd-> ni ilu , 11 -- 

-A i .U of luudr^il tvAU..LU*d ly a couiui^..u lihatioi; ot wuic!-. 





THE MITACSHAllA. 


OHAr. (§L 


If there he none such, the succession devolves on 
Ivindrecl connected hy lih^itions of water: and they 
must be understood to reach to seven degTees beyond 
the kindred connected by funeral oblations of food : or 
else, as far as the limits'of knowledge as to birth and 
name extend. Accordingly F/vV^r/Z-MENU says The 
relation of the sa2)indas^ or kindred connected by the 
funeral oblation, ceases with the seventh person : and 
sa}iicniodacas, ov those connected by a coimnon 
libation of water, extend to the fourteenth degree ; or as 


ANNOTATIONS. 

The scholiast of Vfsir.vir, wiiois also one of the comraentators of the MKac- 
shnra, ^ tates otherwi^ i the succession of the near and distaat kindred, in ox- 
ITonnding the passage of VisirNU ‘‘ if no brother's son exist/it to kinsmen 
{handhu\) in their default, it devolves on relations [santhjn):'** wluro IIm.am- 
jirTATTi, on the authority of a reading found iu the Madam-ratna^ propof . s to 
transpose the te.ms hajuVJiu and aaculya', for the purpose of reconciling A'lsn.su 
witli Yajnvawalcya, Ly interpreting hi the sense of yotmja or kinsmen 

sprung from tiio same family. Nanda Pan'I)it 4, preserving the common rcad- 
iug, Hayb ‘ kinsmeu ihaudhu) are sapindun ; and tfiose may belong to the same 
general family or aot. Lirst those of tho samegouorul family {aoyofrti) arc heirs. 
They are three, tho father, piitcraal grandfatlu-r, and great grandfather; as also 
tlirro, tho father, paternal grandfather, and grout grandfather ; os also threo 
deii • nduuU ot each. Tho order is this: In the father’s line, on failuroof the bro¬ 
ther s son, f!io brother's >ou U heir. In default of him, the pat* rnui grand- 

fiithvr. Ilia sot. lud I'aili^e, «... r aternal great grondfaMicr, his 

BOH and grand bOn. T:l this f, r i 

® ‘ I *U l.ic'M)uidh degree in¬ 
clusive; and Hut to the tilth: f*»r the t' a m i . ..... , 

r I IT X- ^ uitji has no concern 

with the funeral oblations, t Iho dniighkrs of tli - fath^^r l oiJ» • anr ‘ 

must be li t mitted, like the daugbl ors of the man him oil, and for i,b. 
reason, ‘ On failure the father’s kindred connected by func i ai - , 

mother’s kindred arc heirs: immoly the-maternal giaudfalher, tho niuti nud 
nnelo and Ir*’^ > and so forth. Iu default of these, the succossors are tho 

mothor’s sister, her son and the rcdlv" 


• VlsHNLb n* lb-— 11. 
t Mh.vi;, 0. m. 
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some nfTlrm, it reaches as far as the memorv of birth 
ami name extemls. Tliis is signified .by or the 

relation of family name.”* 


ANNOTATIONS. 

The commentator takes occasion to censure an iuterpretation, which corres¬ 
ponds with that of tho J/ifacshara as delivered in tho following section 
(Sr 6 § 1. ) ; and according which the cognate kindred of the man 
himself, of his father and of his mother are tho sons of 1^ father's sister 
and so forth: because it would follow, that the father’s bister's son 
and tho rest would inherit, olthougli the man's own sister and sister's sons 
were living. BALAM-miATTA, however, repels this objection by tho remark, 
t^iat the sister and sister's sons have been already noticoil as next in successiou 
to tho brother and brother’s sons : which is indeed Naxda PANorrA's own 
doclriuo, 

JIo adds, ‘ after the heii*s nbovcmontioncd, the s^tcu/f/a or distant kinsman ia 
entitled to tho succossioii : mconiug a relation in the fifth or other ivmoter 
degree.' 

This whole order of biiccession, it may bo observed, differs materially from 
that wliioh is taught iu tlio text of tho On the other hand, tho 

author of llie /V;v/.u»VrW//yrf has exactly followed theand so has 
rAJf ALACAia : and it is iibn confirmed by Mau'ic.vva ACKAUVA, in tho Fi/ctin- 
hftra ^fufVhnntj as well as by the Stnriti^chnndrica, 

But tho author of tho Vyataham-myudha contends for a diiVercnt sorira 
i»f heirs aftoi^ iho brother’s son: ' 1st the paternal grandmother ; 2d the sistu ; 
3 d tlie paternal grandfather and tho brother'of the half blood, as equally 
Ticar ot kin: 4th the paternal great grandfatlier, the paternal undo and 
(ho sou of a brother of the half blood, shaving together as in the sarao degree 
of nllinity. He has not pursued tho onumeirtitiou furtber ; and the piinciple 
af filed by liini, nearness of kin, docs md clear)}* iudicute the mlc of eon- 
tiiuialiou of this series 

’ d'ho lirst part of this age occurs* in MK.sa's institutes, b. tlO. Th‘> 
remainder of Uie t« .vl diff'* is. 
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SECTION VI. 


On the succession of cognate kindred, banclhu* 

— oo'^oo-^ 

1. Ou failuro of gentiles, the cognates are heirs. 
Cognates arc of three kinds; related to the person 
himself, to his father, or to his mother: as is de¬ 
clared by the following text. “ The son;^ of his O'vvn 
father’s sister, the sons of his otyn mother’s sister, 
and the sons of his own maternal uncle, must be con¬ 
sidered as liis own cognate kindred. Tiie sons of his 
father’s paternal aunt, the sous of liis father’s maternal 
aunt, and the sons of his father’s maternal uncle, must 
be deemed his father’s cognate kindred. The sons of 
his mother’s paternal aunt, the sons of his mother’s 
m.^iternal aunt, and the sons of his mother’s matci'nal 
uncle, must be reckoned mother’s cognate.”* 


ANKOTATIOKS. 

1. The arc heirs* ] BaniVhu^ cxignatc or distant kin, corros- 

poUfUiirf nrariy lo Uiu Cafjnaii of Hie Roman luW. 

* nrt< of thm kttul*. j Ba nntiooB a A'lU'iation in 

tho rtaditi^r, httivi Igr huioi iminh. It piodncca no essential Jifrei’cuco 

in Ibc iiitf>i [;ro!»itioD. 

Jfclaf.oil (o t/ic person himssl/j or (o his moOier. ^ AT*.\nARr \, uh romarkod 
by Cvii.xLACAitAj disallows the two la. 9 t classes of cognaU* kiu.hi . 1 , n , having 
no with iiiheritaiK.f*; and restricts the terra buiuVhu, \n fhv Uy 

the owner hirusdf. Tlio author of the Vytenhnra 

ooufuhis thJt lestnotiou. 


* The text is seoraiu^ly awil cd hy tho cuinmi :it lor B.vLAlf-.iH-UTA to 
VridfVhn SATA'rAPA it qu'd ..1 m [h V^acdudra-lfi'^f hnvu os a text 

of BachhaTANA. 

P 
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ON INHERITANXlJE. 

y'~^. Here, by reason of near aiTimty, the cognate 
kindred of the deceased himself, are his successors in 
II tlic first instance : on faiUii’c of them, his fatlier’s cog¬ 
nate kindred : or, if tliere be none, his mother’s cognate 
kindred. This must he understood to bo the order of 
succession here intended. 

- oo'^oo - 

S E C T I 0 N VII. 


On the succession of strangers upon failure of the 
kindred. 

— oo'^^oo - 

1. If there be no relations of the deceased, the pre¬ 
ceptor, or, on failure of Jiim, tiio i»apil, iniierils, bv the 
text of AvASTAMn<v. “ If there bo no uiah' issue, the 
nearest kin^luan inherits: or, in default of kiuiircd, the 

preceptor ; or failini: him, tlie disciple.” , , . 

2. Iflher. Ixj no puiiil, tlio f. How student is the 
suocessor. lie, who received hi.s iiivi'siiture, or instruc¬ 
tion in reading or in the knowhulgo of I lie souse of 
scripture, froin the's;iiiie >reccpl(ir, ij a fellow student, 

;h If there l)C no fellow studeids, some learned and 
venerable pri<'st should take the property of a Bmh- 
viniKt, untl<!r the text of Gautama >; “ Venerable priests 
should share the wealth of a JBrahmam, who leaves no 
i.ssue. * 

4. For want of such succOsiors, any Brahmana 
may be the lieir. So Menu declares ; “ On failure of all 




annotations. 

TViiA mu t be uniiaraUi-.f to bt the oriler (W' $ucte$tion a noto nl ibr 
blop*' uf tbu Ittsl 

• GArT\iiiA, 28. ^ 
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ose, tlic lawful heirs arc such Brahnanns, as have 
read the three Vedas, as are pure m body and mind, as 
have suhdncd their passions. Thus virtue is uot lost.”* 
5. Never shall a king take the wealth of a priest: 
for the text of Mextj forbids it: “ The property of a 
Brahntana shall never l)e taken by the king : this is a 
fixed law.”t It is also declared by NAUKUA ; tj there 
he no heir of a Brahmona's wealth, on his deinise, it nuist 
he given to a Otherwise the king is taint¬ 

ed vdth sin.” + 

0. But the king, and not a priest, may take the 
o.state of a Cahalriya or other person of an inferior 
tribe, on failure of heirs down to the fellow student. So 
Menu ordains; “ But the wealth of the other classes, 
on failure of all [heirs,] the king may vake.”|| 


-00 oo- 


SECTION VIII. 


On succession to the property of a hermit or of an ascetic. 

— ool^oo — 

1. It has been declared, that sons and grandsons 
for great grandsons§] take the heritage; or, on 
failure of them, tho widow or other successors. 
The author now propounds an exception to both those 
laws: “The heirs of a hermit, of an ascetic, and of 
a professed student, an;, in t heir order, the preceptoi’, 
tho virtuous pupil, and the spiritual brother and asso¬ 
ciate in holiness. 


ANXO'J’ATIONS. 

1. A rirhious pupH,*''] Tho condition, that he bo virtuous is intended 
generally. Ilenoo tlio ]»rocei)tor arid the fellow liermit arc succc.ssors in 

• Menc, th 1 ^^* t Mi .vi , i>. 18^^ I X 't found in tho institutes Kabkda. 
‘ MiiNii, ^ H Yajxvanyalcia. 2. US. 
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Tlie hoirs to the property of a hermit, of au asce¬ 
tic, and of a student in theology, are in order, (that 
is, in the inverse order,) the preceptor, a virtuous 
pupil, and a spiritual brother belonging to the same her¬ 


mit a go 


13. Tlic student (hmhniccliarij must be a professed or 
perpetual one : for the mother and the rest of the na¬ 
tural heirs take the property of a temporary student; 
and the preceptor is declared to be heir to a professed 
student a.s an exception [to the claim of the mother and 
tlie rest,*] , 


4. A virtuous puj)il takes the property of a yatiox 
ascetic. The virtuous pupil, again, is one who is 
assiduous in the study of theology, in retaining the holy 
science, and in praefi.sing its ordinances, i’or a person, 
whose conduct is bad, is unworthy of the inheritance, 
Avei’e ho even the ]»rc«-ep)tor or [standing in] any other 
[venerable relation.] 

5. A S])iritual brother and associate in holiness takes 
tlie goods of a liermit {runnprnst’ho.) A spiritual brotlier 
is one who is engaged as a hrotliorly eom[)auion ( having 
eon-sented to hccome so.t j An a.ssociatc in holiness is 
ouo appertaining to the same licrmilage. Being a spiri- 


ANNOTATIONS. 

tlifir rosi-pcdve ensos, provided their conduct be unexceptionable. With 
ii view to this, ^ ajsy.vwalcta has placed tbo words “virtuous pupil" in 
ilio luiddli; ol the text, to indicate tUe cunuexiuU of tbo cpilhit ViitU 
tlie )>r<)Cfdint' and IblWing; terms. Sulod'^ni ^c. 

4. -4 yuij w oscetic.] The tonn ‘ ni>C''tir.’is iu this translatiou usedfor tlie 
t/ttlt or sunnyani ; and ‘ bcrinil ’ ‘ or aiieliorot' for tlie vanajjruti’ho. lu fornur 
translations, as ia the vnrsioii of iti:\u by .Sir Wilma u JeSfs, the iwo lust 
Irrm^ Wore applied bevcr:illy to ilic t«o Orders of dcAOtion. 
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companion, ancl belonging to the same hermitage, 
he is a spiritual l)i*other associate in lioliness. 

6. But, on failure of these (namely the preceptor and 
the rest,) any one associated in holiness takes the goods; 
even though sons and other natural heirs exist. 

7. Are not those, who have entered into a religious 
profession, unconcerned with hereditable i)ropovty ? 
since Vasismt’iia declares, “ They, who ha^o entered 
into another order, are debarred from sliares.” ' How then 
can there be a i)artitiou their property ? Nor has a 

• professed stiKhsnt a righi- to his own actpiircd wealth: 
for tho acecptuiicc of presents, and other meausof acqui¬ 
sition, [as olliciating at sacriilces and so forth,f ] are 
forbidden to him. And, since Gautaiia ordaiirs, that 
“ A ricndicant shall have no hoard ;”J the mendicant 
also can have no elFccts by himself acquired. 

8 . The answer is,a hernvit may have property : for 
the text [of Yajnyawalcva ] expresses “Tlie hermit 
may make a hoard of things sutficient for a day, a 
month, six jnoutlis, or a year; and, in tlic mouth of 

he should ahandou [the residue of] what has 
hecu collected.”II The a.s.vitic too has clothc.s, hooks 
aud other reouisite articles; for a jnissago jo! the 
directs,'that “ beslioiild wear clothes to cover 
hist)ri\v pan uud a text (of law*: i pi‘CS<TiiiCs, that 
“ he should tai.e tlm rc<piirdtcs for his nustevilic-s and 
his sandals.” he professetl "^^nulcnt hkrwi.se has clothe.s 
to cover his Ijody ; and ho p jtsosse'. also ntlau' elfocts. 

9. It was th< relorf pr<jpor to explain the partition 
or inhci’itance of such property. 

Ya-tstit’iia, 17.13. Vide ini'n. 10. ^3. t IIa i ia. 

j 0 a» iiH.4. 3. G, || Ya.]. fAWALoV v.. 3.17* See Menu, g, 15, 

5 Baum-bhatta, ^ IUlam-dhati’a^ 
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SECTION IX. 


On the reunion of kinsmen after partition. 

— OO'Zi.OO — 

1. Tlio author next propounds an exception to the 
maxim, that the wife and certain other heirs succeed to 
the estate of one who dies leaving no male issue. ‘‘ A 
reunited [brother] shall keep the share of his reunited 
[coheir,] who is deceased; or shall deliver it to [a sou 
subsequently] born.”* 

2. Etfects, which had been divided and which are 
again mixed together, are termed reunited. He, to 
whom such appertain, is a reunited parcener. 

3. That cannot take place with any person iiidilT-- 
ercntly ; but only witii a father, a brother, (U’ a pater¬ 
nal uncle : as Vjiittaspati declares. “ He, who, being 
once separated, dwells again tlirougli atroetion with his 
father, brolher, or paternal uncle, is termed I'eunitcd.” 

4. The share or allot ment of such a reunited parcen¬ 
er deceased, must be delivered by the .surviving i'eunitcd 
parcener, to a son subsequently born, in the case 
where the ividow’s pregnancy was unknown at the 
lime of the di.slribution. Or, on failure of male issue, 
he, and not the widow, nor any other heirs, shall take 
the inheritance. 


ANNOTATIONS. 

4. Or, OH fiiilur^oi male issue, ha, and not the widow sholi fate 
inhcyxtanct. ] Tlie siugular uumber is lioro iudoterniinute. Tluut ff.rr^ if 
thore bo two or more reunited paiceucrs, Ihoy shall divide tlio * A 
maiuUmaucc Eiust be i- the widow, lULHa-uu jlixa. 
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THE ]\IITA.CSH:411A chap. 

* ■ . / 

The author states au exception to the rule, that 
a reunited brotlier shall keep the share of his reunited 
colieir : “ But an uterine [or whole] Ijrother shall thus 
retain or deliver the allotment of his iderine relation.* 

0. The woi'ds “ reunited brother” and “ i*cuuitcd 
coheir” arc understood. lienee the construction, as in 
the preceding part of the text, is this : Tlie allotment 
of a reunited brother of tlie whole blood, who is deceas¬ 
ed, shall be delivered, by Ihe surviving reunited l)ro- 
ther of the whole blood, to a son born subsequently. 
•But, on failure of snob ibsue, ho shall retain it. Tluis, 
if tlicre be Vji'othcr.s of the whole blood and half blood, 
an utcinne [or wdiolejbrothcr, being a reunited pai ccner* 
not a half brother who is so, takes tlie estate of the 
reunited uterine brother. This is an exception to what 
liad been before said (§ I.) 

7. Kext, in answer to the inquiry, who shall take 
the succession when a reunited jiarcencr dies leaving 
no male issue, and there exists a Avhole brother not 
reunited, as well as a half brother w ho was associated 
with the deceased ? the author delivers a roa-son w hy 
both shall take and divide the estate. “ A half ])rothor 
being again associated, may take the succession, not 
a half brother though not reunited : but one, united 
[by blood, though uOt by coparconory,] may obtain 
the properly ; and not [exclusively] the son of a differ- 
exit molher.”t 




AXNOTAXiONS. 

(i. A horn suhsrqui'.nlhj. j Tke widow’s pregnancy not liaviug been 
apparent at llie (iun. of tlie partition. 

7. « A fuiff l-rolh^r, heuuj nyain astneiated Ac.”] Tlio text .odintiiof 

different interpretation.* Iie.iidcs variations in the reading. Sec Jimuta- 
• viha.’'’a, 5- i 

' v’a.i-.v vWAn' '"-) Ida. '■ ^ ' 

I ’ ,\,y . -.wAteja. 2. i ii 
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• A half brothev, (meaning one born of a rival 
wife,) being a rfunitecl parconcx*, takes the estate; but 
a lialf brother, Avho was not reunited, does not obtain 
the goods. Tlius, l)y the direct provisions of tlie text 
and by the exception, reunion is shown to be a reason 
for a lialf brother’s succession. 

9. The term “ not reunited” is connected also with 
what follows : and hence, even one who was not again 
associated, may lake the ellects of a deceased reunited 
ixarceuer. Aflio is he? The author I'eplies: oneuuitefl;” 
that is, one united by the identity of the womb [in 
which he was conceived;] in other* words, an uterine 
or Avholo brother. It is thus declared, that relation by 
the whole blood is a reason for the succession of tlie 
brother, though not reunited in coparcenery. 


10. The term ‘‘united” likewise is connected with 
what follows: and here it signifies reunited [as a co¬ 
parcener.] The words “ not the son of a different mother” 
must be interpreted by su])plying the afTiianativo p;irti- 
cle (eca) understood. Though he be a I'euuitcd pai’Cen- 
er, yet, being issue of a different mother, he sliall not 
exclusively take the estate of his associated coheir. 

11. Thus by tlic occuvrenec of the word “though” 
(ajji) in one sentence (" though not reunited” &c. §7.) 


annotations. 

9. The term “ not reunited'’ is coniiecicd also tcith what /olloirs. 1 II is 
connected with both phrases, like u crow looking two ways at once. JTonce 
it constitutes, with what follows, raiother sentence. SHbod’liiir. 

One untied hy the idetUity of the tcoinb. ] In like manner, r. fulher, 
tliongli nut reunited witli the tamily, shall take e i,haro of the pro|jorty 
his son ; and a son, though not lounited, ■ hnll leoeieo a slmrr of thr. esUte 
of his father, from a roiinited p.irooner. This, according t- the author of 
till. Sth' ii hint, ii ’oipl.td . the J nla describing tlio wife a.' b. .‘Cjiuinx a TTiethor 
1..1,or husband, who i; identilicd with his oflhpruig. Hut lUi.A.u-HiiarrA 
docrt uot allow the iafeicune. 
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the denial implied in the rcatrictive affirmation 
{eva “ exclusively,”) understood in the other, (“ one 
united may take tlio property, and not exclusively the 
son of a different mother;”) it is shown, that a whole 
brother not reunited, and a half brother being roxinited, 
shall take and share the estate: for the reasons of both 
rights may subsist at the same instant. 

12, Tins is made clear by Menu, who, after premis¬ 
ing partition among reunited parcenoers (“ If brethi*en, 
onne divided and living again together as parceners, 
make a second partition;”*) declares “should the 
eldest or youngest of several brothers be deprived of his 
allotment at the distribution, or should any one of 
them die, his share shall not be lost; but Ixis uterine 
brothers and sisters, and sucli brothers as were reunited 
after a separal ion, shall assemble together and divide 
his share equal]y.”t 

13. Among reunited Ixrothcrs, if the eldest, the 
youngest or the middlemost, at the delivery of shares, 
(for the indeclinable teiunination of the word denotes 
any case;) that is, at the time of making a partition, 
lose, or forfeit his share by his entraiuje into another 
order [that of a hermit or ascetic, f] or by the guilt of 
sacrilege, or by any other disqualideation ; or it he be 
dead ; his allotment does not lapse, but shall bo set 
apart. Ti e moauing is, th.nt th*’ reunited parceners 
shall not exclusively take it. Tlio author states the 
apnropriatifm of the share so reserved : “ His uterine 
brothers and sisters &c ” (§ 12.) brothers of the whole 


ANNOT.\TIOK.S. 


11, 'J'hc ruafor.s '•f Unt ri-jUt. may fuhsif/ at flic Sfimi Tli;- 

reunion of l.roUi'.r iu f.nnilj- partnership, and the 'vhole brother's 

reloii'in b}’ blond. nAL.Vii-i.i' rT,. 


' Mrsi', a. 2J0. 

{ I3ir.AJf-BUAT.V- 


+ MKiiL. 0. 2M.-212. 
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ood, or by tho smiio mother, though not reimited, 
share that allotment so set apart. Even though they 
had gone to a dillercnt couutrj-, still, vetxirning thence 
and assembling together, they share it: and that 
equallynot by a distribution of greater and less 
shares. Brothers of the half blood, who were reunited 
after separation, and sisters by the same mother, like¬ 
wise participate. They inherit the estate and divide it 
in equal shares. . 


-0072.00- 


SECTION X. 


On exclusion from inheritance. 

— ooZ.00 — 

1. The author states an e.KCcplion to what has boeax 
said by him respecting the succession of tlio sou, the 
widow and other heirs, as well as tho reunited parcont'r. 

iiiipolcut iicrson, an outenst, and his issue, one 
lani'’, a madman, an idiot, a blind man, and a pbrsnn 
aMicted will) an in. ar.iblo dispasc, as well as others 
[similarly dis(|ualiiied,] must bo maintained; excluding 
them, liowever, from participalioii.”* 


AJTNOTATllDNS. 

13. 27i('y inherit the estate and (Unite it in njuil shares. ] This sapposi'i' 

tho brothers of tl»o htilf blood to belong to tU# same tribe. Itut, if tlv y m. of 
diftl-rcnt trih'-s, the shares are four, three, two or one, :u the oviiof of llo- 
tin ,SOS : since thorc i' uo ti. \«oii for rreUiuting that role oi , 1 :, 

lUl.AM-BH.ii lA. , 

1 ••.In ...j j in n it'ai 

wol .'"1 arc I ('. 1. )0. i 

“ Yajnyawalcva, i-U. ^ ' 
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2. “ An impotent person,” one of the third gender 

(or neuter sex.) “ An outcastone guilty of sacri¬ 
lege or other lieinous crime. “ Eis issuethe offspring 
of an outcast. “ Lamedeprived of the use of his 
feet. “ A madmanaffected by any of the various 
sorts of insanity in-oceeding from air, bile, or phlegm, 
from delirium,* or from planetary inliucnce. “ An 
idiot;” a person deprived of tlio internal taculty; 
merlin*’’ one incapalile ot diseriniiuatiug iignt Iioin 
u'lXg. “ Blinddestitute of the visual organ. 
“ AilTicted with an incurable disease affected by an ir¬ 
remediable distemper, such as marasmus or flic like. 

B. Under the term “ others” arc compreliended one 
who has entered into an order of devotion, an enemy to 
his fatlier, a sinner in an inferior degree, and a person 
deaf, dumb, or wanting any organ. Thus Vasisht’ua 
.says, “They, who have entered into another order are 
ilc'barred from shares.”* Nakbda also declares, “An 
euemv to his fatlier, an outcast, an impotent person, 
and ono who is addicted to vice, take no shares of the 
inheritance even though they he legitimate: much less if 
thev he sons of the wife by an appointed kinsman, f 
Mkvl- likewise ordains, “Impotent persons and outca.sts 
arc excluded from a shave of the heritage; and .so are 
piu'sous born blind and deaf, as well as mad men, idiots, 


ANNOTATIONS. 

inijwUnt person,"'\ VvIuIIkt naturnlly so, or by onstialiun. 

r.Al..VM-BH AH A. 

The oppnn.j an onM ] Of one who hatj not perform.^d IIim iv.iiiibitu 
', euance and expinliou. B.alam-be.vita. 

o who have euti red into another order.'] Into one of devotion. 

The orJoi-s of d':*'otion arc, Iftt, lluit of the professed or perpetual stiKlonl; 
0(1 that of tlu-' 3d, the last order or that of tho ascetic. 

l-.KATfA. 

* VaSISHT^HA, I »• ^<aijeda, 13. 21. 
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X. 

dumb, and those avIio liave lost a sense fora, 
limb.”*] ^ 

4. Those wlio have lost a sense ov a limb.] Any nor- 
son, who is deprived of an organ [of scnsii or aetion] by 
disease or other cause, is said to have lost that sense or 
limb. 

b. Those persons (the impotent man and the rest) are 
excluded from participation.. They do not share the 
estate. They must be supported by an alloAvance of 
food and raiment only : and the penalty qf degradation 
is iucurre^d, if they be not maintained. For AIeni; says, 
“ But it is fit, that a wise ma.n should give all of them 
food and raimeut without stint to the best of his poAver: 
for he who gives it not, shall be deemed an outcast.”t 
“ TTithout stint” signifies ‘ for life.’ 

G. They are debarred of their shares, il' their dis¬ 
qualification arose before the division of the property. 
But one, .already separated from his coheirs, is not de¬ 
prived of his allotment. 

7. If the defect he removed by nieilieamonts or 
other means (as ptMianee and .atonement;] at a period 
sulisequcnt to jiarl ition, tlic riqht of partieipation takes 
eifeet, by analogy [to the cjise of a son horn after 
separation.] “ AVhcu the sous have been separated, one, 


ANNOTATIONS. 


5. ••. Ifmr m,m should ghe all of them food ami 
nu.horities (ns Df.val.i and R,vrnA u-’an.v ) c.cei.t the outcast 
oltsprinp. '11,al e.vceptioa not being here mado. it is to bo infer.s-d, 
wlir.B.'0ff. ioemuyboe-spintedanaMlio is diaposed t.. poi-fo.-m Da 
penance, should be niaiut.iined ; not ono wluase vrime is inexpiable. 
HU.VITA. 

6. Jf their .//sy.;,./.■>,O,4, 

dis.i»e,li(ioo.i.a of the outcast -.nd th,: rest who are net c.vdudcd b 

defect!^ bav-bh.itv.v. 


] Oilier 
au'l his 
that one, 

onjoinovl 

B.vi.am- 


/y.j TI'O 

r ndurnl 


Mi.M\ 0, 201. ■( 'Al^r 0 9<V7 , uVr , 

20.:, j BaLaH- fill ATI.* 
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^^0 is afterprarcls born of a woman equal in class, shares 
the distribution.”* 

8. The masculine gender is not here used rcstric- 
tively in speaking of an outcast and the rest. It must 
bo therefore understood, that the wife, the vlaughtcr, 
the naother, or any other female, being disqualified 
for any of tlie defects which have been specified, is 
likewise excluded from participation. 

9. The disinherison of the persons above described 
sechiing to imply disinherison of their sons, the author 
adds; ” But their sons, whether legitimate, or the off¬ 
spring of the wife by a kin.smau, are entitled to allot¬ 
ments, if free from similar defects, f 

10. The sons of these persons, wlietlier they he le¬ 
gitimate offspring or issue of the wife, are entitled to 
allotments, or arc rightful partakers of shaves; pro¬ 
vided they be faultless or free from defects which should 
bar their participation, such as impotency and the like. 

n Of these [two descriptions of ollspring;] the 
impotent man may have that termed issue of the wife; 
the rest may have legitimate progeny 1‘kewisc. The 
apecilie mention of » legitimate” issue and offspring 
of the wife” is iiiiended to forbid the adoption of other 


sous. .11 

12. The author cl; Uvers a aiiecial rule^ concerning 

the dnughter-j of disqualified jyu’sons ; ” Their daugh¬ 
ters must be maintained likewise, until they are pro¬ 
vided with liushantbi. ^ . 

lii. Their daughters, or the fom.ale children of such 
persons, must he suiipnited, until they ho disposed of 
in marriage. Umh r the suggesi ion of the word “ like- 
Tvise,” the expenses of their nuptials must he also 


defrayed. 

I'l. The author adds a distinct maxim respecting 
the wives of cll.squalilied persons: “ Their cliildlcss 
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ivcs,- conducting themselves aright, must be supported; 
but such, as are unchaste, should be expelled ; and so 
indeed should those, who are pervei’se.”* 

15. Tlie wives of these persons, being destitute of 
male issue, and being correct in their conduct, or behav¬ 
ing virtuously, must be supported or maintained. But,- 
if unchaste they must be expelled ; and so may those, 
who are perverse. These last may indeed be expelled: 

. but they must de supported, provided they be not 
unehaste. Eor a maintenance must no| be refused 
solely on account of perverseness. 


SECTION XI. 


Ou the separate property of a tooman. 

— ooC^oo — 

1. After briefly propounding the division of wealth 
left by the husband and wife, (“Let sons divide equally 
both the i;ftects and the debts, after the demise of their 
tv,'o purent8.”t) the partition of a man’s goods lias been 
descril)cd at large. The author, now intending to ex¬ 
plain fully the distribution of a woman’s ])roperty, 
begins by setting forth the nature of it; “ What was 
given tio a woman by the fathoj?, the mother, the hus¬ 
band, or a bi’ot her, or received by her at the nuptial 
lire, or presented to her on her husband’s marriage to 
anotlnn- wife, as also any ot^tcr separate acquisition, 
is denominated a woman’s property.” J 


AXXOTATIOKS. 

1. As also uny other uajuisUiun/] lu Ji.hctayaH,an v'h 

tiou of tlio Uxt, (f r § 13.) \Uo coujnncti>o ‘aud 

* V\jvYAw\T.‘ ‘t i, 2. 14:>. 

t Va *> \ Av. M.cVA, 2. ns. Vide aupra. C. L Scot. 3. i I.‘ 

1 Y \dNY.\ V. .\ICYA, 2. lU. 
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That, Ti'hich was given by the father, liy the mo¬ 
ther, by the husliand, or by a brotlicr; and that, which 
was presented (to th^, bride) by the maternal uncles 
and rest (as paternal uncles, maternal aunts, &c.*) at the 
time of the wedding, before the nuj^tial fire ; and a gift 
on a second marriage, or gratuity on account of sirpcr- 
■ session, as will be subsequently explained, (“ To a wo¬ 
man whose husband marries a second wife, let him 
give an c<pial sum as a compensation for the superses¬ 
sion.” §31).) and also property which she may have 
acquired by inheritance, purchase, partition, seizure or 
finding, t arc denominated by Menu and the rest 
‘ woman’s property.’ 

3, The term (woman’s property) conforms, in its 


import, Avith its etymology, and is not technical: for, if 
the litei’al sense be admissible, a technical acceptation 
is improper. 

4. The enumeration of six sorts of woman’.s ))roper- 
ty by Menu (“ What was given before the nuptial fii-e, 
what was presented in the bridal procession, what has 


annotations. 

pnrticlc:^ ‘-.hnim ( cha-eva ) aro Jierc fubstKated fur tbo suppletory term nilyu. 
That rea^lini; i. c<-:r:iured ly lULAM-hiiAn a. 

2, Dffovt the nuiitialJit'6. Near it. Stihoil huii^ 

On itccouni of •uptrstsdion.'} Siii)er.scBsion h the contraeliug of a eecoiicl 
jnavrio-jo through ttiu iniluenuo of jiussion, wliUo a first wife livtwild was 
married to f'lHil religioui; obligutions. Subotfuini, 

Pr^pcrtij which may have acquired hy inhevifance.'] The coniracu tator 
Dalam-biutta, (lufeuds hie author n;,aiaFt the wiTtcra of tho easltru bchool 
(JiMr .'\-VAiJ WA on thi3 point. 'Wealth, devolving on a woman by 
inheritance, iri not classed hy the authorities of that school with ‘woman’s 
property.^ gee Jjma a-vaua.na, C. 4. and C. 11. Sect. 1. § 8. 

3 , 'The iff'^ P’ not icehin<‘iL'\ This is oontrary to the 

docitiiie'd'J jmi.ta-vaha;; i, C. -l. 

■ lUt-ui-BUA’m- 1 C. 1. Stfct. 1. 5 si V 
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hestoired in token of atfection or respect, and 
n liat lias been received by her from her brother "her 
niotlu'r, or lier father, are denominated the sixfold pro¬ 
perty of a woman ;”*) is intended, not as a restriction 
of a greater number, but as a denial of a less. 

5. Definitions of presents given before the nuptial 
fire and so fortli have been delivered by Oatyayaxa ; 
“ What is given to women at the time of their mar¬ 
riage, near the nuptial lire, is celebrated by the wise as 
woman’s property bestowed before the nuptial fire. That, 
again, which a woman receives while she is conducted 
from her fatlier’s house (to her luisband’s dwelling,) is 
instanced as tne property of a Avoman, under the name of 
gift presented in the bridal procession. WhatcA'cr has 
been giveiA to her through affection by her mothei*-iu-laAv 
or by her fathcr-in-laAV, or has been offered to her as a 
token ol respect, is denominated an affectionate present. 


ANNOTATION'S. 

4. “ Besfotr^fJ in toUrn of afftrtwn or rcajh Thin passago is read 

diffcrenlly in iho lietnacoya :iud by Jimuta-vaiiav.^ (C. 4. Sect. 1. § 1.) 
it is hero tranalatLHi oonlormiibly with B.vL.VM-nn\TT.\’s iuterpretntion ground¬ 
ed on the siibsoqueui text of Ca t VA van. v d.); where two reasons of nn [ 

nflecticmi^to gift sro st.itcd ; one, simple atfection ; the other, rosptct shown by 

an okisnnCe nt the woman’s feeU 

5. “ From her /others horn:'' ] The Bctmeara and ChinUnuini read ' 

from the parental nhude.” See Jimuta-vauaxa, C. 4. Sect. 1. § fi. 

» Offrrrd to her as a token of respertA Givtii to her at the time of 
making an obeisance at her feet. Smrili-ch.tudnra. 

" Deiwihf/iatefi an affeetionnto present." ] This reading is followed in 
the limritt-ehandricn, Viramitrodaya Sfe. But the Itrlnacarn, Chintitniniii, 
and Vimdi-rhatuJra road * 0* nominated nn a^’finisitiou through lovolines.'c’ 
lavanyarjUmn insh'ad ol* ly'iii dottuta 

Frufii hi'hyo'h^y nr from hrr Tho (\dpatiirxi rchtU “from 

her h.isbuud.*’ S * Jimcta-vahana, C. 4. Sect. 2. % 21. 

* ilKNU, 9. HH. i 
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That Avliich is received by a married woman or by a 
maiden, in the house of her husband or of her fatlier, 
from her brother or from her parents, is lormcd a kind 
gift.” 

6. Besides (the author says,) “ That which has been 
given to hrw by her kindred; as ivell as lier fee or 
gratuity, or any thing bestowed after marriage.”* 
What is given to a damsel by her kindred; by the re¬ 
lations of her mother, or those of her father. The 
gratuity, for the receipt of which a girl is given in 
marriage. What is besto wed or given after marriage, 
or subsecpicntly to the nuptials. 

7. It is said by Ca-tyavana, “ What lias been re¬ 
ceived by a woman from tlic family of her liusliand at 
a time posterior to her marriage, is called a gift subse¬ 
quent ; and so is that, which is siniilarly received 
from tlie family of lier father.” It Is calclirated as 
woman’s property : for this passage is connected with 
that which had gone before. (§5.) 

8. A woman’s property has been thus described. 
’J'he author next jn'opounds the distribution of it: 
“ Her kinsmen take it, if she die without issue, f 

0. If a woman die “ witliout issue ; ihal is, leaving 
no pr<-gC7iy ; iu ether words, having no daughter nor 


WNOT.ATIONi 

2 r,-med a I. okI ffi/l.’’} the commcDtary of BALAM-nu.vrr.v explains, 

s,„idnyica, as t>ani ing the same sense with its eljiuon sudaya. Ho censures 
tiie intcrpicliition which JiMtTTA-v.iBiSA has given (C. 4. Sci. i. 5 22 .) 

fl. The yraUdfy, /"f lh( reecnd of whh'h ■: girl A gireu /„ ,nn, , h,;,c ] This 
relates to a raarriag i in the form termed nr the like. li\r. .w-n;! \rri. 

7 Siinilarly I freiad from the family of her father.'] TliC- lii'a.itani 
reads ‘ from her own family;’ JiMOrA-v.viiA.v\, ‘from the ftiinily of her 
kindred.’ tioo JiMinA-vAiiAXA, C. 4. a..ct 1 . ^ 2 . 

• yAf.N'TAttAr.CVA, 2. 1 lA 

k YAJ.VyAtt'AWVi, 2. 140. 
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son, nor 


son’s son; the woman’s in’oporty, as above described, 
shall l)c taken by her kinsmen; namely her husband 
and the rest, as will he (forthwith* ) explained. 

10 . The kinsmen ha> been declared generally to 
be competent to succeed to a woman’s property. The 
iinthor now distinguishes dilt'erent heirs according 
to the diversity of the mariMUge ceremonies. “ The 
property of a childless woman, married in the form 
denominated Brahifia, or in any of the fotir (unblam- 
ed modes of marriage,) goes to her hushand: hut., if 
she leave progeny, it will go to her (daughter’s) 
danghtovs; and, in other forms of marriage (as the 
ylmira &<;. ) it goes to lie.r I'allitn' i, and mother, on failure 
of lier own issuo.”t) 

11 . Of a wojnan dying without issue as before stated, 

and Avho had become a wild by auy of the four modes 
of marriage, denominated iJah’ii, Ai^ho and 

Prajupolija, the wholo+ ) property, as Ir'Iure dese.rihcd, 
belongs in the first place to her hushand. On failure 
of him, if goi-sto his lu'm-est kinsinen < suphidati ) allied 
by funeral oblations. lint, in tlie othm* formp of 
marriage calh'd Amitut, GmxVhtirbn, llacsitam a)id 
Pnisdclia ; the property of a ehildless woman goes to 
lier paiynts, that is, to her father ami mother. The 
succession doA'olvcs first (and the reason has' been 
heldre, explained,§ ) on the mother, Avho is virtnally 
cxliii)ited (first) in the elliptical pUngami implying 
‘ goea ('gach’fiati to botli parents f that is. 


AKKOTATrOXS. 


11. J.h/iAi/ is^i: hrfivc Wthout nn^ 

<l' •. uil'ints M.p.tr.Tv <1 ({y i».' H\i AM-iinArr.\. 


> \ . 2. 116 . 
J Hai.am-cu •» r 


4 Sect 3 . 
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to ilie laotliei* and to tlic fathci’.’ On iailiu’c oi 
them, their next of kin take the succession. 

12 . In all forms of marrias'e, if the tvoman “ leave 
progeny;” tiiat is, if she liave'issue; her property de¬ 
volves on her daughters. In this place, by the teiin 
“ daughters,” granddaughters are signified; for the iin- 
mediatc female descendants arc expressly nientionecl in 
a preceding passage : “ the daughters share tlie residiie 
of 1 heir mother’s property, alter payment ot liev ( e its. 

Hence, if the mother tie dead, daughteis take 
v the lirst instance . and heve, in the 
case cif coirifietition lietween married and maiden 
daughters the unmarried take the succession ; hut, on 
failure of them, the married daughter : and here again, 
in the case of competition hehvecn such as are ])rovid- 
ed and those vho are ciutuwod, (he um-iulowecl take the 
succession first; hut, on failure of them, those who arc 
eiuloweil. Thus Gautama says “ A woman’s property 
goes to her daughters unmarried, or unprovuled,”! ‘ or 
firovided,’ as is implied by the conjunctive particle iji 
the text. “ Uniirovidcd” are such as arc destitute of 

wealtli or Avithout issue. , , , » 

14 . But this I rule, for the daughter s succo-ssion to 
the mother’s goods, t) is exclusive of the foe or gratuity. 
Eor that goes to hvothevs of the whole blood, confoiui- 
aliJy with the text of GAUTA.Af.y ‘‘ The sister’s f.ae lie- 
longs to the uterine hrotViers: alter i the death of) the 
moi her.'’§ 


ANX0TAT1OK.S. 


uU f uwi'rlafji.'] hcv^ ral vail itMiis in the Vx.i.Iii.w-,.f (l,iH 

0 noticed by Haeam-B irATi A : as urgin'!.,!,):: 

lhc'i‘0 i.' only a .hu ot’ diflbrencc in the inteqiretation. 

/tr nniMco*.”] This voisiim is aeeording to Uu, 


^l^VA, 2. isupra. C. J. Seci. 

OH. i>!>. Yule itpnu C. 1. .Hcd, ^ il 
28 . 2d. 


1 r.AJ.AAr-iiiiA'iTA. 
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ON INHERITANCE. 


11 . 




• Vr ■ gi-.'^nddauivhters 

in tlio fonrue.ine i.ake tlic succession under tliis' tcxt • 

feSteir”* f 


10 . Ti tlicre lie a rnultitude of these [ gTanddaiudi- 
^ ters t J children of different mothers, andunbonarin 
numlier, shares .shouhlhe allotted to them throu<4i their 
mothers, as directed by G.vutama : “ Or the partition 
.may bo according to tlie mothers: and a particular 
uistril)uti()ii may be luaclc in the respecti?e scts.’^J 

1 /. But if there bo daughters as well as daughtei'’s 
( augliters, a trifle only is to be given to the grandaugli- 
ters. So Micn’u dechu’es : “ Even to the daughters of 
those daughters, something should be given, as may 
le fit, from the assets of their maternal grandmother, 
on.tlic score of natural affection.”§ 

IS. On failure also of daughter’s dauglitors, the 
daughter’s, sons are entitled to'the succession. Tims 


.VXXOI.VTIONS. 

iiiloriin-tati'iu gii. n in tho .v»W7i(«( .- wlii -li n^'rcos with that of tlie. solidi- 
fibt uf CiWTAM A, the Culfiafitrn and other authorities. Hut the text is read 
and rx|duine<l difrorcTitly hy Jnii'iA-v.\tiANA, (C. 4. SL'.*t. 3. § 27.) 

Jl.u.»>yi.n4UA uu.lerstnnas by the tjjrra ‘ in this plaec, liio 

womnii hir.. if, or in .^hort the sisU-r, aftor whoso death her oV nuptial 
j|(riituity g'K'S to her brothers. 

In. ihihhi}i of utoUiors, uml ujietjddl ta inanhci\'] Whore the 

daughters wre numerous, hut arc not liviilg ; and their female ehillrea arc 

unequal mnumher, one having left a single daughter; another, two; ami .0 

third, three; how shall the maternal gr.andmothcr’s property he distrihuteil 
among lier granddaughter.:: Uarinj; nut this question, the author remind* the 
readers of the mecK .■■■ (listubuli..u of a paternal grandfather'.^ essalo im- Bg 
his grandsun.s, (t’. 1. Sieot. 6 ) Subo(r/ii',n\ i 

1!: .. - - 

i; Mt.nc. a. VX) 







Nareda says, “ Let daiightevs divide tiieir mother’s 
■wealth ; or, on failui’e of daughters, their male issue.”* 


Jfor the pronoun refers to the contiguous term 
“ daughters.” 

19. ^ If there ho no grandsons in the female line, 
sons take the property ; for it has been already declar¬ 
ed, “ the [male] issue succeeds in their default.” f 
Menu liJcewise shows the right of sons, as well as of 
daughters, to their mother’s etfects ; “AVhen tlie mother 
is dead, let all the uterine brothers and the uterine 
sisters equally’ divide the maternal estate, 

20. ‘..Ml the uterine brothers should divide the 
maternal estate equally : and so should sisters by the 
same mothers.’ Such is the construction: and the 
meaning is, not that ‘ brothers and sisters share to- 
o-etber;’ for reciprocation is not indicated, since the 
abridged form of the conjunctive compound has not 
been employed: but the conjunctive particle (chuj is 


annotations. 


18. '• Their male imic." ] Several variations in the remlinf; of the lft«t 

tern are noticed in the commeiit.ary of I! vr.\M-DU U'i'a ; mnkinj' the terra 
either sinxidar or iilural, mid putting it in die first or in the .seventh case, 
ll'j deJuon, however, the same meaning from tlitse d'dlrrent readings. 

2'he proiwiin refers to the cioitujmus term. ] JlMCr.v-VAIt.vXA, citing 
•his pas'^age for the snocessi"ii of sons rather than of grandsons, seems to 
have understood th« pronoun as referring In the rtmolrr word ‘ mother.’ Sec 
JllICTA-VAn.V.SA. C. ‘1. Sect. 2. S IS. 

10. <• feJ all the uterine brothers . equnll,/ (hruh." ] lu the 

Cutjiataru Ihu to-vt is road “ let all the sons by the same mother divide 
sarve putrah sahodnmh instead of mtuMn sarrr sahothuth. 

20. Since the ahrulyed form of the cmijiinetire Co.npouiid ha.i not been 
employed.l Nouns ooalesco and form a sluglo word denominated do undtea 


* Naki da, 13. !• 

+ YiJ>WAVVAl.Cri, 2. 

y 9. I'd^- 


Ih'. vid, ^ j j j2_ 
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ON INHEIUTANCE. 




tcre very pi'oppvly used Avith roferoiice to the person 
making tlie partition ; as in the example, Devadatta. 
practises agriculture, and so does YAJXYAnA'rrA. 

21 . “ Equally” is specified ( § 19 .) to forbid the 

allotment of deductions [ to the eldest and .so forth ]. 
The whole blood is mentioned to exclude the half 
blood. 


22 . But, though springing from a different mother, 
.the daughter of a rival wife, being superior by class, 
shall talce the property of a childless woman tvho 
belongs to an inferior tribe. Or, on failure of the 
step-daughter, her issue shall succeed. So Mexu 
declares: “ The wealth of a woman, which has liccn 
in any' manner given to her by her father, let the 
Brahniwi damsel take; or let it belong to her 6ffs- 
iU’ing.”* 


ANKOTATIOXS. 

or coujnuctive oompounJ, when the rensw? of the conjunctive pnrUale (oAa 
< nud’) is dcnototl. P.VNMNr, 2. 2, 29. Vido suj.ra Scot. 3. §? 2. 

The import of the particle, hero iutouded, is either rcckprncalitm {itaretara) 
rjiplaiut'd to ‘ ho Uic in regard to a single matter, of things specifically 

dldcrcnt, but mutually related, and mixed or associated, though contrasted j' ’ 
or it iacHnifthitifin Unvmhtini) oxjduincd as the ‘union of such things, in which 
contrast is not marked.’ Iho other 8en^esN)f the conjunctive pat lido are ass^m- 
[sainuchchnya) or ‘ the gathering together of two or more tilings iiuiepon- 
dent of each other, but assembled in idea, with referonce to some common action 
or ciroumstancoand supernihUtton (unuVc/myrt ) or * the connexion of a second¬ 
ary and unessential object with a primary and principal ono, thr(*ugh a separate 
notion or circumstance consequent to it.’ In the two last si uses of the cou- 
junclivu particle, there is not sqeh a connc.vion of th- terms n.-. authorizes their 
coalition to form a compound Icrm. (‘atta ia , Pailtn'umjitri 

if rociprociAtion, asahjvc- explained, were meant to bu indicated in tlm text jf 
Menu fb 19.), the word hhrntvt “ brother” Avould have been used, inflvi'txd 
huwover iu the dual number to denote ‘ brother and sister’ (Panixi, 1 . ) 

• Msnij, 9 198. ~ ^ 
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3. The mention of a Bmhmani includes any supe¬ 
rior class. Hence the daughter of a Cshcttriya wife 
takes the goods of a childless Vaisya-. (and the daugh¬ 
ter of a Brahmani, Cshatnya or Vaisya inherits the 
property of a Sudru.*) 

21. On failure of sons, gi’andsous inherit their 
paternal grandinotlier’s wealth. Eor Gautama says, 
“They, A\ho sliaro the inheritance, must pay the 
debts ;’’t and the grandsons are bound to discharge 
the debts of their paternal grandmotber; for the text 
expresses “ Debts must be paid ])y sons and son’s 
sons.”f 

25. On failure of grandsons also, the husband and 
other relatives abovernentioned § are successors to the 
wealth. 


ANNOTATIONS. 

or else ‘children,’ or some generic term, wonld hnvo been employed in tlio 
plural (Pa-vist 1. 2. 64.) But the te.rt is not so expressed. Consenuently reft-, 
procnlion is not iudiented. Subnd'hux and BAi..VM-nJiATT,\. ' 

T/iefO).Jioii tin p<iiiifkisbeiTrciy}'roj)ei /!/usefJ.] ‘ It is employed in one 

of the a'eiepintions, ns in the e.x'iraplo wijiidt follows. ‘ I), practises agricul¬ 
ture ; and so <! 'Cs Y.’ ‘ Brothers share eriunlly ; so do sisters.’ 

mill refi rem t^ U the person mahinij the pariithm.'] < Another rending of 
this passnge is noticed in Iho coinnientai \ oi BaIiAM-iiiiacta ! “ with tlie import 
of fiupcracldition relatively to the pel son who makes the partition rii/iw/n- 

r,n IrUireii’anu urhaijeiiitpi instead of rihhayu-ciirUUw'amBaycn\ipi. 

23. Tlmeo the d’lUykUr of d Q^ina,lrW>\ wife lakes iha yimh of a childless 
Tuisyo.l This ir.fercnoo is contested hy Sr.i. arsu.'f ■ in his commentary on 

tliC 0^ J I.HOT.V-VA if AN A. 

24. Tlv'fjriimisolis (ivc honud tu discharge, the dchts,'] * Sjncc ono toxt 
declares them liublo for the debts ; nud the other provides, ♦hat the clt hts 
shall hi paid by tbose ^\llo eliure the inlieritauce; it Mow.s, that Uiey fliaro 
the heritage. •Snhod'him. 

^ sSttbod'hini livLAif-imATTA. f (iArrAHA^ 12. 32. 

I YA-z-vrAWALCVA, 2. 50. § 5 p. 
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2 .0. Oa occa.sion of treating of woinan’s pvopovty, 
tlio author adds something coneoriiing- a l)etrothed 
maidoii: “ For detaining a damsel, after atliancing 
her, llie offender shouhl 1)0 lined, and should also 
make good the expenditure together uith interesi.”* 

27. One, Avho has verbally given a damsel [in 
marriage] but retracts the gift, must be fined by the 
king, in proportion to [tliQamount ofj the property or 
[the magnitude of] the offence ; and according to 
(the rank of the parties, their qualities,! and) other 
circumstances. Tliis is ajiplicahlo, if there bo no suffi¬ 
cient motive for retracting the engagement. 13nt if 
there ho good cause, he shall not ho lined, since re¬ 
tractation is authorized in such a case. “ I'lie damsel, 
though bclrotlied, may be with-licld, if a preferable 
.suitor present him.self.” + 

28. Whatever lias been expended, on account of tho 
c.spousals, by the [intended ) bridegroom, (or by bis 
father or iruardian,§) for the gratification of bis own or 
of the danisid’s relation.s, must he. repjud in full, witli 
interest, hv the allianeerto the hrhh'groom. • 

21). Should a damsel, any bow affianced, die liefore 
tlie completion of tlie marriage, what is to bo done in 
that case ? The author leplies, “ If she die .'after troth 
plighti'd,) let tho bridegroom take hack the gifts Avhicb 
lie bad presented ; paying however the charges on liorh 
side.s.”ll ^ 

dO. If a betrothed damsel die, the bridegroom shall 
take, the ring.s and other jiroseAts, or tho nuptial gratuity 
which had been previously given by him (to the bride.) 


ANNOTATIONS. 


2!I. Au>j h„r Uy n n-Huion- riU'. or bv t.iUiin; of loux’o, ‘ 

in my oilier iiKinin r. IIai.vm-iiii ^Tl a . 


• V WVA! f‘\ \, 

y l5.-\f.AM-ni!.V » I'A, 


* ^ • t I'ALAM-HIUnA. 

» "nv\\va.U’\a, ‘i. 147. 


\ VsiXTAWAf, VV, 


1 . 
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“ paying liou'evor the cliavgcs on hotli sides that is, 
clearing or dischai’ging the expense whicli has heeu in¬ 
curred both by the person wlio gave the damsel and by 
himself, he may take the residue. But her uterine 
])rothers sliall liave the ornaments for tlie head, and 
other gifts, whieh may have been presented to the 
maiden by her maternal grandfather, (or !:-'r paternal 
uncle,*) or other relations; as well as tlie property, 
wincli may have been regularly inlierited by her. For 
Il.vCJj'iiAV.VN'A says ; “ The wealth of a deceased damsel, 
let the uterine brethren themselves take. On failure 
of them, it shall belong to the mother ; or, if she be 
dead, to the father.” 

31. It has been declared, that the property of a 
woman leaving no issue, goes to her husband." Tiic 
author now sliows, that, in certain ciroumstances, 
a husband is allowed to lake his wife’s goods in her 
lifetime, and although she h.avo issue; “ A husband 
is not liable to make good tlic property of his wife 
taken by him in a famiue, or for the performance 
of a dutys or during illness, or while under resti’aint'’t 

32 . In a famine, for the preservation of the family, 
f)r at a time when a religious duly must indispeusnidy 
he performed, or in illness, or ‘‘ during restraint” or 




AX.DOTATIONS. 

ao. CUnrin;! nr tliuhnrriim/.'] Tlic coniAion rcrilinir of the pnssiige is 
“ acc'jitiiting: liti*. I... i \M-niiA.rT.\ rejf^cts thu*'reading, and snbs- 
tit.itc.- rigmuan “ rr .n'v. ing” or ‘ <11: ••harging.’ 

J[,. vini/takn lli<, resiJiir. ] Tho moaning is this : after dcdiK ting from thn 
daraaelN propoitv, tha uaiuunt xvliieh has b(-ii < xp,n(l<-<l l.y llic i;u<-ror 
acceptor of tl'O maid, or by tiu’ir fatli.’rs or other rohilions <iii both sid -i, 
in contcmplatio’i of tin' mnrri.a Jot tlio residii; bo tUUvtrcd ! ■ II; hiM.:- 
groom. Suho’Thw 

’ U.M.'M-ftiirrrA. *'-'niv.ittAj.cv.i, lv Its. 

S 
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prison or under corporal poiralties, the 
husband, being destitute of other funds and therefore 
taking his wife’s property, is not liable to restore it. 
But, if be seize it in any other manner (or under 
other circumstances,) lie must make it good. 

33. The property of a woman must not bo takeij in 
her lifetime Jjy any other kinsman or heir but her hus¬ 
band: since pimishment is denounced against sucli 
conduct; (“ The kinsmen, who take their goods in their 
liretime, a virtuous •king should chastise by inllictiug 
tlie punishment of theft :”* *) and it is pronounced an 
offence; “ Such ornaments, as are w^orii by women 
during the life of their husbaud, the heirs of tlm hus¬ 
band sluill not divide among themselves: they, who 
do so, arc degi’aded from their tribe.”t 

31i A present made on lier husband’s marriage to 
another wife has been mentioned as a woman’s pro))Pi tv 
(§ 1.) The author doscril)es such a present: “ To a wo¬ 
man, whose husband marries a second wife, let liim 
give an equal sum, (as a compensation) for the .'-ujnn scs- 
sion, provided no separate ])roporty liaA c been l)estovo(l 
on her : but, if any have beem assigned, let him allot 
lialf.”J 


35. She is said to be superseded, over wliom a mar¬ 
riage is contracted. To a wife so superseded, as much 
Nhoul4 be given on account of the supersession, as is 

expended (in jewels and ornaments, or the likc,§)ror 
the second marriage: provided separate proi)erlv had 
not icen previously given to her by her liusl)and; or 


AXXOTATIOXS. 

h not Uahlti to ycifore iL ] lit i; n„t p suivi ly to iiiaV 

good. I^Ar.vM-DriAiT.v, 


• An bit: riot fonnd'iii hn 

rMt.Nr, U. -JOO. \ ido siipitt, C. 1. 8oct 4 i 

I \ .V/NYAWALC) A, 2 . 143 . HUT.AM-HH ATTA. 





misT/ff, 




TJIE :\llTAG.SnAUA ciiAr. 

x^ni^ov latlier-iii-law, But, if sucli ])roi)orty had 

aliavuly I)?.-^tQW(.'d„on liei-, half tho sum expended on the 
seconcl marriage should he given. Hero tho avord 
‘ Imlf ’ does not intend an exact moiety. So 

much therefore .should ho paid, as will make the wealth, 
already conferred on her, equal to tho pre.scrihed 
auiouut of eonipeusation. SueU is tho meaning', 

- o'^o - 

s T I O N XU. 



On (he Erhlcuce of a l\ir(i(io/u 
— oof^oo — 

1 . H'lving' tliiis explained ])artition of heritage, the 

author next ])roj)ounds the evidoiua' hy which it may, 
he proved in a eas(^ of douht, “ AVlien ]»artition, is 
denied, the tact of it may he ascertained hy tlic ovi- 
(lenoc of kinsm-m, relatives and witnesses, and hy writ- 
tci> proof, or hy sejjai’ate possassion of house or tiold.”* 


ANNOTATfOXS. 

3,',. Jhrr/he icon! ho!/ dues no! intend an cruet. Tlie, tciin, as it 
( tnii U ill Uiu oiisiiliil " is tx.t iielitT. that -t sliiiuUl Kianify nn rqiinl pait 
or i - lot in.il(.ly : but it is in.i.-.-iiiiiK. aud portion in gi-neral. (.In, era 

11 . 2 . Shbud htiit. 

I;aI,\m-Ii:i uia, oi'ui;; a paisi/o of tl.o Mntnh’.nshyn to pvova that unldhu 
ju the m i.sculiat si;;ii;;i. s half ; iutorpreU tho fiuolatioi, from tlio AmeruCushn 
fW. 2. IT.) as (xhil iiiiig ttrjdhu, mastuilinc and neuter, in the aonse of 
juoiety. ht tlien-ioiv ii'jetts tho forgoinu e.x.planatiou, and considers tho 
vord ‘ I'alf ’ o'li'I'.yed in the te.xt for nn indtliuilc sense. 

• 2 , 160. . ^ 
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If partition lie deniecl or disputed, tlie fact mav 
1)0 kuon'Ji and certainty be obtained by the testimony o*f 
kinsmen, relatives of the fatlver or of the mother, such 
as maternal uncles and the rest, being competent wit¬ 
nesses as before described ;* or by the evidence of a 
writing, or record of the partition. It may also he 
ascertained l)y separate or unmixed house and field. 

3. The practice of agriculture or other business 
pursued apart from the 'rest, and the observance of 
the five great sacraments f and otlie:^’ religious duties 
performed separately from them, aro pronounced by 
N.vannA to be tokens of a partition. “ If a question 
arise among coheirs in regard to the fact of partition, 
it must l)c ascertained by tlio evidence of kinsmen, by 
the record of the distribution, or by separate transaction 
ot afiairs. Tlie religious duty of unseparated brethren 
is single. AVlieii partition indeed has been made, re¬ 
ligious duties become separate for each of them.” J 

•1‘. Ol lier signs of previous separation aro specified 
by the same autlior; Separated and unseparated 
brothron may reciprocally bear tostimony, become 
sureties, bestow gifts, and accept prcsents.”§ 


ANNOTATIONS. 


2. Dy Ike testimony of kinsmen .Or rather straugere belongiug to ^hc 
flame tribe NYith llio parties. RALAM-BU.m.v, 

111) Ihi. » COO) (I of the ihsfnbitlion."~\ Another reading is noticed by 
II • I'y occupancy or by d writing;" hhoejulcchytna instead of 

Ik lyaluchyena. See JrMUT\-VAUANA,'C. 14. §1. 


' In the preceding Imok on Evidence. 
4 -Naueua, 13_36, 37. 


t Menu, 3. 69. 

S NAHEn-v 13. 39. 
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AcaxrrsiTiON, inodes of 

Page. 12, 

made without charge to the patrimony, 

34,Tii. 

Adoption, son GI^^:N fob, desoribcd by Menu 

78, ix. 

gift of an only or eldest son for, forbidden 

^ . SO, xi. xii. 

mode of 

81. xiii. 

a Brother’s son preferable for 

02, Kxri. 

persons incompetent to make 

1^0, jii. 

Affection ATE gikt 


Ancebteal Property, when father 

and son have equal right in 


partition cf, .. 

.. 43, V. 4i,viu. 

Apaviddaii, son deserted 

85, XX. 

AnuinjAND’uA. 

2, ili. 

Ascetic. 

130, i. 

Ban n’ur, cognates 

125, iii. 128. i. 

Blood, whoJo 

.. 15^2, Y. 134, vi, ix. 

half 

123, vi. 134 vi. 

BuAnMANAS, means of acquisition restricted to 

12,xif. 

tlicir right of inheritance 

129; IT, 

BRiJIlMKCnAEl . . 

131, iii. 

BuoTiiEES, uninitiated, 

52, iii., ir. 

their right of inheritance 

121, i. 

Canina, son of an unmarried woman^ 

74, vii. 

Cattle. 

.. 38, xvui. 

CLo'niEs. 

87, xvi,x\ii. 

CONCtTBINE, 

38, x3di. 

Chita, sou bought 

82, xYi. 

CiUTiMA, son mado 

.. 83, xvii. 

CsiiEraAJA, son of the wife 

73, V. 

CsiiACUi VAs, moans of acquisition restricted to 

12, Nii. 

Battaoa, eon given 

,; ^ <^>,17,78, ix. 

Davoiitebs • 

31, viii. 115, 1. 148, xiii. 






INDEX. 




uninarried 

Page. 31 & 32, xi. 57, xiv. 

ainjirovided 


enriched 

116, iv. 

Stcp- 

149, xxii. 

Debx 

31, X. 

Dissipation of property 

44, ix. 

DlSTJlESS 

79,X. note 

Distribution, may be nneij^ual 

22, iii. 

if the estate be acquired. 

23, vi. 

Should bo equal umoDg brothers. .. 

27, i. 

things exempt from, .. 

• • 37, xvi. 

Donation 

.. 20, xxviii, xxix. 

DwYAJiusnYAYANA, SOU of two fathers 

• • 64, i. 73, iv. 

Tatheii 

17, xxi. 19, xxvii. 118, ii. 

riNBINO 

• • 12, xiii. 

Grandsons 

41, i. 

Giu)’haja, son of hidden origin, 

• • 73, vi. 

llEiiis of persons devoted to religion 

1.30, i. 

Hebitage, defined, 

2, ii, note 

two sorts of . . . . 

2, iji. 

Hermit 

130, i. 

Idiot 

137, i. 

Impotence, a cause of exclusion from inheritance 
Inheritance, ('see Heritage.) 

137, i. 

Inttiation 

51, iii. note. 

Kino, ultimate^hcir 

130, vi. 

Kinsmen .. ... 

20, XXX, 

Labour 

36, xi. 

LAArKNBs, a oanse of exclusion from inheritance 

137, i. 

LiiND passes by six formaliUea 

21, xxxi. 

tJsliana on, 

40, xxvi. 

Mortgage by a single individual 

20, xxviii, xxix. 

Mother’s peculiar property 

31, viii. 

right of inheritance .. 

5l,i. ii. 

Nephews’ right of inheritance 

123, vii. 

Occupation 

.. 12, xiii. 

Ornaments • • 

. .37, xyi., XYii. 38, xix. 

OiriCASTE 

'i . 137, i. 
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ancestral, reoovorod by a co-heir 
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TABLE OF SUCCESSIOIsL 

HEIRS OF THE DECEASED PROPRIETOR. 


Order of 
S uccession 


Son 

Grandson 
Grea t Grandson 
Widow 

Unmarried Daughter 
JNlarried uniirovided 
daughter 
Married proAuded 
Daughter 
Daughter’s Son 
Motlier 
Fatlier 

Uterine Brotlier 
Step Brother 
Uterine Brother’s 
Son 

StQp Brother’s Son 
Grandmother 
Grandfather 
Fatlier’s Uterine Bro 
ther 

ratttfsStep BrotUe 
i ather s uterine JBro~ 
tiler’s son ' 

Father’s Step Bro 
^ tiler’s sou 

tlroat grandmother 
Groat graudhuher 
Oraudfatlier’s 
brother 


1 

2 

3 

4 . 

6 


Order of 
SuccessioH 


Grandfather’s step 
brother' 
Grandfather’s 
bi’other’s son 
Grandfather’s step 
brother’s son 

6 Great great grand¬ 

mother 

7 I Great great grand- 

8 father 

0 1 Great grandfather’s 
10 j brother 
111 Great grandfather’s 
1 ^ I step brother 
„ I Great grandfather’s 
lo I brother’s son 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 


Great grandfather’s 
step brother’s son 
triandintliGr’s great 
graudniother 
Grrandfatlier’s great 
grandfather 
Great great grand¬ 
father’s hrotlicr 
Great great graud- 
tather’s step 
brotlier 

Great great gvandfa' 
ther’s Brotlier’s 
son 


. . 24 

. . 25 
. . 26 
, . 27 
. 28 
. 29 
. 30 
. 31 
. 32 
. 33 
. 34 
. 35 

. 36 

37 










(h'fler of 
Succcsaion 


Order of ’ 
Succession 


Great great grand¬ 
father’s step Bro- 
tlier’s son . . 

Grandfather’s great 
groat grandmo¬ 
ther • • 

Grandfather’s great 
great grandfather . . 

Grandfather’s great 
grandfather’s Bro¬ 
ther 

Grandfather’s great 
grandfather’s step 
Brother 

Grandfather’s great 
grandfather’s Bro¬ 
ther’s son 

Grandfather’s great 
grandfather’s step 
hvotliev’s son . . 

SanKnuulncan * . . 


38 

39 


40 I 

I 

I 

41 


42 


Bather’s sister’s Son t- 
Mother’s „ „ • • 

Maternal nude’s son . 
Bather’s paternal 
aunt’s son • • 

Bather’s maternal 
aunt’s son • . 

Bather’s maternal 
uncle’s son . . 

Mother’s paternal 
aunt’s son . . 

Mother’s maternal 
aunt’s son . . 

Mother’s maternal 
imcle’s son . . 


Preceptor. 
43 i Pupil. 


i Bellow Student. 
Learned Brahmin. . . 
45 King t • • 


40 

47 

48 


49 


50 


51 


52 


53 

54 

55 • 

56 ' 

57 ■ 

58 

59 


* Tlie •SamiinoiJaeas, or thoiic who oro coiiucctei] by a ooinmon libation 
of water, sucooedin Uioir order aa fur ns tbe fourteoutli degree. 

On failaru of gentiles, the cognalot are heirs. Th . *. ‘..uritcs sucoecd hy 
reason of near oUlnity i. vj. tii: i :li- '.tv kiuditd of the deceustd iiiuisclt ; 
BC dilicr'i> otigii.ito kindred; and third, Ills moihcr’s cognate kindred. 

1 Accerdiug to tho M^faeshara the prop^^rty of a Hnihiuin never devolves 
the ruling power, but the operntion of thii doctrine has bcou miUiUed 
bv tbe Council in a recent deci»ioii in which it is declared that the 

"atter is not to bo governed by tha Hindoo but tbe general law, in accordance 
with which property of u deceased individual in the absence of heirs escheats 
to the Crown.—Collector of Masulipatam Cayaly Vencata Nurrainapah. 

Moorl’8 Indian Appealii, vol. viii. p. 500. 
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HEIUSTO THE SEPARATE PROPERTY OF THE DECEASED, 
PROPRIETRESS. 


Order of 

Order of 

Succession 

Succession 

Unmarried Daughter. . 1 

Daughter’s Daughter. . 4 

Unendowed Married 

Daughter’s son. . . 6 

Daughter. . . 2 

Son. . . 6 

Prorided' Married: 

Grandson. . 7 

Daughter. . . 3 

llushand. ** . . 8 


HEIRS TO THE 

SEPARATE PROPERTY 
PROPRIETRESS. 

OF AN UXMAERIED 


Order of 
Succession 


Order of 
Succession 

uterine brother 
Mother 

. . 1 

. . 2 

Father 

. . 3 


• Of n woman (iyin«? without is.^ne and who had become a wife by any 
of Iho font raodea of marring denominated Jirahmn, Doiio, Ars/ta, and 
J^rqiapnhjti, the wliole property belongs in the first place to her husband, ^ 
On fail lire of him, it goes to his nearest kinsmen (8/tfjivda$) allmd by 
funeral nblntions. 

But in the othor forms of marriage called Asura^ GantUiarboy Jiaeshasa 
and Paimeha : tho property of a childlesH woman goes to her pare^tsL 
that is to litr father and mother. On failure of them, their next of liiA 

take vim succtssiou. ^ 
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ABBREVIATIONS USED IN THE APPENDIX. 

S. D. S. D. A. N. W-'P. Select Decisions^ of the Suclder 
DewaBy Adawliit North V eastern 
Provinces ptihlished by authority. 


Borrodaile.Borrodaile’s Reports of the Deci¬ 

sions of the Sndder Dewany 
Adawlut, Bombay. 

M. S. A. Dec.Decrees in appeal suits deter¬ 

mined in the Sadder Adawlut, 
Madras. 

Eulton... Pulton's Reports of the dccii* 

sions of the Calcutta Suprbine 
Court. 

M. n, C. lips..,.Reports of Cases decided in the 

nigh Court of Madras by W. 
Stokes, Esquire. 

M. S. A. Decs.Decisions of the Sudder Adawlut 

Madras. 

C. S. A. D.Calcutta Sudder Dewany Adaw. 

lut Decisions. 

Select Reports.Reports of Select Cases decided 
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APPE^-DIX 


§L 


TO 


COLEBIvOOKE’S TllANSLATION OF THE HINDOO LAW 
OF INHERITANOE, ACCORDING TO THE 
MITACSIIARA, 

Being a collection op PnECE;DENTS prom the Deci¬ 
sions OF Her Majesty’s Privy^ Council anb of 
SUBBER ANB HigH CoURTS OF THE BIFFERENT PreSI- 
DENCIES, BEARING ON THE SUBJECT. 


ACQUISITIONS. 

1 . Undci- the Hindoo law acquisitions wlietliev of 

byoneoftwo brothers with 

slriro thpv • ^ brotliovs cannot claim to 

tofretherin Athougli the brothers may be livin- 

S^’d S H umon.~ 21 st August 1850.— 

-U. D. A. jS. AV. r. vol. IT. p. 138 

, 2. Under the lUudoo law actquisitiou ))v the maua"'- 
ing partner js tor common ))enotit aiuf ihc monov 
burrowed lor the purpose is payable bv eacdi sliarer 
in propovlion.-oth Sept. 1803. Select Reports vol. 1. 

3. One of four Hindoo brothers while livino. 

lamily partnership with the resit eEfo.-,.- “'ntg in 
able uraat of land is held to ho o i " • ^ consider- 

it i.y' iliniloo Intv i^'no, Lit .f *» 

it hy mciins of aid from anv obtained 

201 h A\iareh 1807. DlUo family.— 

paternal estate,jegether ivithout any 
for several vears in en Ittnds and liold them 

cnpital of tiTe puivliasa mni"'™*i '*"'**>' “otfihutoci tho 

vol.I.p. Util June isil. Jmo 



misr^y. 
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Lands purchased hy the father in the name of his 
son, though registered in the name of the latter, being in 

Tioesf'eainn r>-f fliA fnrmA.v ntifl hnnfi lulp his uro- 


the possession of the former and honajide 
perty, the son has no right to dispose of them. 
.June 1824. Select Reports vol. III. p. 363. 

ALIENATION. 


pro- 

-5th 


1 . An alienation made hy the managin g niemher of 
a joint Hindoo family cannot he questioned hy 
another memher, if he stands hy, and sees to the xxpP“- 
cation of, the purchase money for the heiiciit oi the 
whole family, AAuthout refusing 1o participate in it. 
—lOth ]!day 1863. Hay’s High Court Reports No 5. 
p. 607. 

2 . The father is incompetent under the Hindoo 
latv to give, sell or otherwise alienate immovahles 
or bipeds when a legitimate son is living, xolthout his 
consent.—^Agra Sudder Court Reports for 181-6. p. 275. 

3. A Hindoo widow is incompetent to alienate the 
real property derived from her husband. 29th July 
1850. S. I). S. D. A. N. AV. P. vol. I. p. 62. 

4. Alienation of hereditary property by the head of 

tlic family during the minority of sons and brothers 
is lawful, if made for their support or for the services 
of religion,or other pressing necessity.—IGth Septemher 
1850. vnl. 1 . p. 77. 

See dilfo vol. 1 p. L73. 

5. Held by tlie majority of the couid thai,in order to 
main! aiu a suit fm-lo. LiMiiit of ;>lic*untioii i,omo act of 
alienation eitlier inchoate or eijiupleti •ini'«t he stated 
UK tlin ground of action ; a suit t'» ii.^uaiu iinuendly 

•, power of alienation will not lie ; seeing tlmi 
eci't ie ■•:!•. MS', ev ' -p:; n Hindoo v,idow has under Hin¬ 
doo la’.v a rjgiit i . uiioii. a ; nit to declare- Oiai under 

ciroi.ud'itt> 6 ees could be ,valid, would be 

C'mvi’ary to ibat b v. , and cousetpioutly not sustain- 
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-^ie ; moreover where no particular act of alienation 
either inchoate or complete is set forth, the plaint 
would disclose no legal injury warranting the hring- 
ing of the action.—0. S. D. A. D. for 1856, p. 494. ° 

6 . The consent of nephews to the sale by the 
uncle of his share of ancestral property is requisite 
neither according to the Mitacshara^ nor tojthe Hindoo 
la w as current in Mithila. The consent of sons and 
grandsons is alone necessary to the sale, by the father, 
of ancestral property. The principle of the distinction, 
as stated in the Mitacshara is that a son has an in¬ 
choate right in the possessions of his father from the 
time of liis birth, whereas a nephew has no right at all 
in the ancestral property in the possession of his uncle 
until after the death of the latter.— Di/fo for 1859, 
p. 1314. 

7. Under the law of Mithila as well as of the 

father is only joint owner with his sons of 
ancestral estate, and cau only exercise the power of 
alienation in the case of a minor son existing at tlic 
time, under circumstances of legal nccossitv .—FJiffo 
for l«ni. p. 212. 

Sec Select lleports vol. VI. p. 71. 

8 . The s.alc of joint landedproporty situate in the dis¬ 
trict of ilirzanorc .sot aside as contrary to Hindoo law 
by which a partner cannot alienate his own indi^'iduai 
share of joint properly without the assent of the rest — 
Select Reports yol. IV. p. 153 and vol. V. p. 163.' 

1 r Zemindar having no issue is 

cap;vble of alicnatiug by deed or will, a portion of his 

estate, winch in default of lineal male issue, and intos- 
a^\, 'vvould vest in 1 is wife, without her con.seul. 

—'Moore s Indutr ,Ar,peui.., vol II. p. 51, 


10 . 

anevsita 


(T Inn* fi 
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.1* widow may give tlie estate to the person, who,as 
heir of her Jmshand, is entitled to take it at her death, 
as such gift would be merely a relinquishment of lier 
temporary interest to the person entitled to succeed 
her,—Select Reports vol. 1 p. 61. See note. 

12 . Lands endowed for religious purposes are not he- 
reuitable as private jiroperty, and consequently are not 
subject to [irivate alienation. The management of 
them alone, for religious purposes, may jiass by in¬ 
heritance .—Dillo vol. 1 p. 180. 

13. Lands assigned by a zemindar to his stepmother 

for her maintenance cannot be alienated by her. On her 
death, they will revert to the zemindar .—Ditto vol I 
p. 259. ■ ■ 

14. xVwidoivmay alienate her liushand’s property 

or a portion thereof, to pay his hona fide debts._ DiUo 

Vol I p. 359. 

16. By the Mithila Shasters, a father cannot give 
away the wRole ancestral estate to one son to the pre¬ 
judice of the rest; for the father and son have equal 
right in ancestral immoveable projierty.— Ditto vol II. 
p. 74, 

16. According to the Mitaeshara and other Hindoo 
tracts that pe current in the ‘Western Provinces, the 
sale by a widow, to a daughter’s son, of joint, property 
derived fs om her husband, is invalid—(But see note, 
Select licporls vol VI. p, GO. 

17. A Ilimloo widow can iilienate lands to jiay her 

husband s debts without eonsem of heirs ; and such sale, 
even without y.ossess.on, is vali.l.-Holect Reports vol. 
VII. P du4. ^ 

18. Persons in thcposi'.ioh of mnnaging members and 

guardiauH mav jointly set! part of the iiiieemtial 
,0 provide for the necessities of the family.— M. s a 
Dee. im p. U‘^- 

19 . An undivided inemher of a Hindoo family caniioc 
a portion ol flu; anoestral e.siate unless driven 



thoveto by pressing necessity.—M, S. A. Dec. 1859. 
p. 270 D'dlo ISGO p. 49. 

20. The sale of ])ropevty by an unclividcct member is 
not valid, even if fulling -within the limits of his indivi¬ 
dual share unless made under emergent cireumstanees 
and with reservation of the shares of his sons and a 
.sufliciency for the maintenance of his wife and daugh¬ 
ters.—D/i/o p. 17. and p. 67. 

21. A father is hot competent to alienate his immov¬ 
able property, whether ancestral or self-acquired, to the 
prejudice of his sons, except under urgent necessity.— 
Ditto, p. 227. 

22. Alienation of a share in an undivided property to 
a relative of donor, without consent of the coparceners, 
held to be opposed to Hindoo law.—Agra S. C. R. for 
1860. p. IG2. 

23. In provinces where succession among Hindoos is 
governed by the Dcmn'es Shusters, alienation of joint 
])-ioperty, even to the extent of the alienor’s own share, 
is invalid ; but if the property be partitioned, the 
transfer is legal.— Ditto for ISO t p. 299. 

2i. Two cousins were joint sharers in land. The 
share of one was sold by auction and partitioned. Thq 
share of the other was inherited by his widow in failure 
of more direct heirs, and Itcld by her as a separate pro¬ 
perty. Held, in conformity with Hindoo Law OlTieer’s 
hj-ioastha, that an alienation by gift to her dau<>htor’s 
son by the widow was valid, and that the heirs of the 
party whose share was sold by auction, liave no rever- 
sionary right to the shai-o of the widow.— Ditto for 

1860 p. 222. 

25. Held that a sale by a childless male sharer in un¬ 
divided ancestral land to another eopavtner lliough 
Opposed to the goncirnl TTindoo law, current in those 
province.^, is good and \ alid, if the coparcenary bre¬ 
thren have, at the time ol' the settlement or otherwise, 

eiiLered into a compact to permit alienation piwidcd 
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conditions of the agreement bo not infringed. The 
ruling m the present case distiiigiiishable'l from, but 
reconcilable with that in. the case of Eunieot Sing and 
otJiers, venm Mnssumut Hiu-komArar and others, in 
lageS vol. I of Selected Eeports, North Western 
Provinces. A. S. C. E. for 1802 p. 47. 

26. Son not competent to pi'efer a suit for possession 
ot ancestral property, in liis fatlier’s lifetime, by cancel- 
ment of a sale executed by the father on the ground 
of its illegahty.—for 1803 p. .519. 

27. Under the Jlitucsharu the son’s power to pi'event 
alienations by the father extends to acts of waste, and 
not to alienations for the payment of joint family debts 
and for the maintenance 'of tlie family.—9th Sept 
1804. Sutherland’s Weekly Eeporter vol. 1 p. 96 . ^ 

ANCESTEAL PEOPEETY. 

1. Under the Hindoo law in force in these Province.s, 
a suit may be brought by a son for the prevention 

or annulment of an illegal alienation of ancesfial pro¬ 
perty by Ills father, during the latter’s lifetime. Held 
also tliat under the existing law and practice, it is 
not improper, wJien a suit is brought for the annul¬ 
ment of an illegal transfer, and also for possession of 
sucli property, to decree the former, and dismiss the 
latter portion of the claim the precedents of the 28ili 
Nm ember Iast, _^lst Pebruary 1853 and 31st July 1852 

August Tso rrecedents notwithstanding.—22nd 

August 1864. Agra Law Journal Vol. I. j). 34 

Sec jdso page 200 of volume l.t „f the Select A-i-a 
Couri Decisions dalcd Sib Decembijr 1851 

Son ditto page 280. llth July isr)2. 

2. A distribution of nueestral property vvliioh has been 
ac<|mesced m by both panics, need not be .set aside 
though contrary ro the ordinary rules of Hindoo law.— 
llth July 186i. b. D. S. H. A. N 'W P Yol IJ 
P. 09. 
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Under Ihe Hindoo law the sale ol’Hu'viglits and 
interests of a lather in ancestral property in payment 
of a debt incurred for the benefit of the family 
extinijuishcs the continiront interests of his sons in this 
proiterty and gives to the auction purchaser a right 
to the possession of the entire pro]>orty sold.—2bth 
January 1857. Agra S. A. 8. B. vol. II. p. 461). 

4. Ancestral property ts not to be confined to such 
asthefatimr had "derived from his ancesfor.s, Imt in¬ 
cluded ])aterual jtroperty, or such as lihd been actpiired 
by the father by whatever title, and was possessed by 
him at the time of his decease.—Moore’s Indian Appeals 
vol. VllI p. 1)1. 

INUERITANCE. 




1. Tlie sister of a Hindoo whose ])roperiy 
has devolved upon his widow, is not in a ])Ositiou to 
contest the aclions of tlie willow with regard to the 
property she has inherited, site not being included 
among tlie Bundhoos or cognates.—iJOHi .liigust 18t).t. 

—Aijrn Let!'' JoxrndlxoX I. p. 15. 

'1. .leeordiiig to the JlMin-sshoro law w idow" of the de- 
eea. take-: the proeedener- to the hrotiier in a divided 
Hindoo f ooilv.—nth August 1862. 1 lav’s High Cotirt 


iicport.s No 2 p. 111). 

3. Property accruing to an individual by his own 
hihur devolves under the Hindoo law, where there 
is no son nor adopted soig upon the widow'.— 20lh Mav 
1850. S. D. 8. 1). A. N. AY. P. vol 1 p. 28. 

4. 1 he right of inheritance to the estate of a decca-'-ed 
gnroo, much less of a division of property left by him, 
whether hereditary or self acquired, atnongst liis r/u'/es, 
does not ovist, hut tlu; right of succe.ssion dep:mil.s 
upon the nmnhoiiion made by the de.'i‘.a.se(i 

emihrnied by lluMiiohunts of the sect on tlm eeession 

the poviormaneo of tlieir duty — 
20th 8epio,nocr is.no. 1 p. 301). 
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5. Tlie right of succession to the property of a 
gossain being mohunt of a temple, is regulated by the 
rules applicable to the. Sunnyasees. Tlie mamage of 
such a mohunt is not valid, and his widow has no right 
to inherit.—22nd May 1854'. S. D. S. D. A. N. W. P. vol 


II. p. 49. 

6. Though a female may be the disciple of a gossain, 
she cannot, under the Hindoo law, succeed to bis 
pi’operty, tlio succession being coufinod to male 
pupils. Lands bestowed by a zemindar in. perpetuity 
upon a msi-rti/i, escbe.at upon, the death oJ the donee 
without legal heirs together with any liuildings or 
graves standing thereon, to tlic ruling potver and does 
not revert to tlie donor.—31st July 1855. Ditto]). 235. 

7. The illegitimate childi*en of a deceased Bi'ahmin, 
Cshetrya or Vyasa have no claim in his estate lieyond 
maintenance.— 24th Febrnary 1857. Ditto p. 491. 

o. An illegitimate son of a Cshetrya, one of the 
three regenerate castes, by a Sudra woman, cannot 
by the Hindoo law of inheritance, succeed to the 
inheritance of his putative father ; but is entitled to 
maintenance out of his deceased father’s estate. In 
the case of the Sudra class, illegitimate children are 
qualified to inherit.— Moore’s Indian Appeals vol VII. 
p. 18. (See Select Reports, vol III p. 132) 

0. Out- adopted by the Critrlnia form, Avliich is in use 
in Behar, Tirhoot, &i!. takes inheritance both in his 


own family and tliat of his adoptive father.—Select 
Reports, vol I p. 15. See note. 

10. According to the law current in I’.i.Miar, a widow 
jc entitled to her husband’s sluu-c oi joint propt rry, 

• . j , o,;reuance only.—Ditto vol 1 p. 1(5. r'l’c note, 
i:. Thf uiCi'fc act of pi' formiiig llie iV-neral rites of a 
aepiisod Hindoo gives I’O lilk; to sucet-sision, without 
proo’i of right- J)iUo vol. I. j;. 20. 

j 1 Tlie proprietor of a talook in Benayes died, leaving 
tiiree sons. Tho first son died leaving a son,theplaintiff:' 
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;erwavfls the second son died. The grandson sued 
defendant, the third son, for a partition, and his 
share. There were surviving, besides the parties two 
widows of the second son. Adjudged, that the plamtilf 
and defendant take half and half by inlieritance; and 
that the widows receive maintenance.—Select Ueports 
vol I p. 69. ^ 

13. Sons by different mothei’s share equally. A dis¬ 
tribution is made among them pe,'capita and not per 
stirpes, not according to the inotliers, hut with reference 
to the number of sons .—Ditto vol II. p, 116. 

Id. The brother’s daughter’s son, and the grandson of 
a daughter’s son, cannot inherit, even though there 
should he no other heirs.—Ditto vol III. p. 37. 

15. According to the law current in Benai’es, if the 
lamily be not joint, but divided, the ])roperty of the 
deceased would devolve on his daughter ; if joint and 
undivided, on his brother’s son, who would share alike. 


By the law current in Beng.-il, it wouhl devolve 


on 


sepa- 


the daughter, whether the family wore united or 
rat('d.— vol TTI. p. 236. 

10. p.y the law current in the Tfest, a widow does 
not inlierit the pro]»erty of Iier husband when held iu 
co-parr-f n.v.-v, Imt only wlien held in several!v. In the 
foWner ca^'C, she i.s only ifutithal jji- iiitta- '>-ei' ■ 

of it.—/'■'/(!« voi IV, p. d30. 

17. The ivver.^ion.r.y lu.irs to the esfat. 

Hindoo (pcated by the widow’s deaflv l, ‘ 

so tlmt oVtf'^ survived at i. c 

0 that ol the several kinsmen of eopel 'k 

^ould have jointly succeeded, hut Im ik 

anj' die ui, the iuterim between liu; ieaihs o 


-iless 

die 


band and widow, ihcir heirs are ex^ lu 

> . p. JSJ, 

18. An imele and ueoiifn,-^ - 
S'li'l, imure bv (Uc nimW, ' 


Mod. 


iw of tiu^ H e 


•‘i\ Ill c 
ICi li 


-l. Jti'.iU. 


bci 
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1 uot establish the right of the nephews to take' 
their uncle’s estate before his wife and daughter’s son. 
—Select lie-ports vol Y, p. 349. 


19. In the event of joint succession by a Hindoo 
family to ancestral property, joint tenancy will he 
presumed until tlic comrarv is proved.— Ditto vol V'll. 

p. 20. 

20. A Hindoo woman of J3ehar, who had inherited the 
entire estate of her father, died, leaving a sister’s .son’s 
sons, and a daughter. Held that the ' Ibrnn.'r .‘-ucceod, 
and that per coiiilx', and jiot per xilrpru. — JJitlo vol \ I. 
p. 301. 

21. A i):irt.y liaving lu'conic* ;i byragee (hut mixed in 
worldly alfairs) was held not to have become an ascetic 
to such an extent as to exclude his adopted son from 
.succeeding to his properly.—9th December l,So2. C. S. 
D. A. Decus. p. 1089. 

22. Lender the Hindoo law t hough an insane cannot 
succeed to tiie inheritance of property, a pcr.son rvho 
has once succeeded to property is not to he dispossess¬ 
ed of if, if he subsequently becomes insane.—18th 
May 1851. -Ditto p. 241. 

23. Suit by a Hindoo widow' to recover from a second 
nidon' her half share of the deceased liusband’s estate. 
Held that incontinence of phiintilf is e.stablished, and 
tiic right o( .succession which by the Hiiuloo law she 
has tlu ivhv l.ji i.'ityd is not alfocted l)y the ])rovisious 
of Act XaT. of IH.iO, wliii-li rrfer to Ihe r<munciation of 
the Hindoo reljgion and not lo a . use of incontinence. 

- Ditto for I85h p. IhOl. 

■_M. V,y ihe MU'icshoro. law, 11,, i.r<.),.Tty 

,,r a wom.an goes on her dealh to li. r huvbaud .and (ail. 
jug liira, to his nearest kinsiaan allied by funeral 
ol)] at ions ,—Ditto for 1800 ]>. 041. 

25. In cases ol inlnaataucc, in order to legalise any 
deviation from the strict letter of tlie latv, it is necessary 
ihat tlie usage aulhon.sing sucl; deviation sliould have 
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j)revulent durin" a long succession of ancestors 
iu the taniily, wlion it bcconios known hy the nann? of 
Kalachar, and has the proscriptive force of law.—Select 
Reports vol IT. p. 110. 

2G. On failure of undivided raemhers, tlioso Avho are 
divided may inherit.—^l. S. A. Dec. ISoO p. .35. 

27. If one who has been adopted die withoxit issue, the 
])ropcrty of the adopter "oes to his natural heirs.— 
Ditto p. 205. 

28. The person introduced into a ftwily as a son ob¬ 
tained by gift being cut otf from alliance, under the 
Hindu law, with his natural kindred, they forfeit all 
claims to succeed to his estate, which on his demise 
witliout issue reverts to the adoptive family.—M. S. A. 
Dec. 185.’> p. 125. 

29. Rxcopt in the case of regalities and certain ancient 
zeniindari«!S Avhich vest in tin? oldest son, to render an 
unequal distribution of anecstral property anioug.st 
his sous by a f.ithev valid, the distriljulioii iniist bo 
effeeled dnrinu' the liferiuie of tlie liiiuer, witit the 
C(.t.s(iit. f»f tiu' sons and sijpara^e and indepi>ndent 
]ios-t ion of their share.s must be at once assumed by 
tlic sf'veral sharers- At. S. A. D.'e. li^lO p. 127. 

.‘to. Wlicn two .sou.sofone common ancestor sucew-d 
to apcestral property and one of those sons die without 
maid issue, the surviving son and not the deceased’s 
widow or daughter is entitled to the succession. 
1 Dee. M. S. .,1. p. 1.85. 

.3]. The sons of a man’Vho divided his property 
(lurinpj Ins lifetime into three shares, one lor eaoh of his 
sons, tiud one for liiniself, liisAvife ami daiii^hter, have 
no cUii-.n to tlie resci'fed sliai’o upon hisde.ath, the widow 
and daughter surviving him.—2. Intlo 10. 

32. The ilb-girimate sons of a hu.sbaud succeed to tie.: 
pK)j)i'i i_v ot t'leir lai iun* to tlie total evelusion of thi' 
leg^iUinate .soii'^ of liiy hrotlirv who alsc' nas ^ hnslard. 
V. Dee. IH.19. p. ;,o. 


•M. S. 



33. Tlie illegitimate son of a Sudra, who died leaving 
neither son, daugliter, nor daughter’s son, is entitled 
to take the heritage, hut not if he belonged to one of 
tlie superior class.—1 Dec. of M. S. A. 540. 

34. Under the Hindoo law,prostitute daughters living 
•with their prostitute mother, succeed to the mother’s 
property in preference to a married daughter living 
with her hu-sband.—30th Julv 1846. C. S. D. A. Decs, 
p. 298. 

35. Tlie share of a member of an undivided family 
dyin" without issue vests in his brother and not in his 
widow.—S. A. Dec 1.858 p. 120 . 

36. A widow, whether childless or not, stands next 
in the order of succession on the failure of male issue. 
Where A had two wives 13 and C, and B predeceased 
A leaving three daughters, and C survived A and was 
childless Held that *0 succeeds to A’s property, in 
preference to the three daughters — 1 M. IT. C. Hep. 
223. 

37. A widow is not competent to claim a shai'e of 
undivided ancestral property, nor can slie be considered 
us a coparcener of the estate. It ancestral property 
of an undivided family has descended to an adopted 
son, he becomes the owner of it, and on his death his 
widow succeeds to it to the exclusion of the 'widow 
of his adoptive father—1 Dec of H. S. A, p. 210. 

38. A sister as anumg the heirs taking under tho 
Hindoo la\v is not recognized. —M. S. A. Dec. 1859 
p. 247. 

30. According to the iaw in force in the Madras 
presidenev, a sister’s son docs not inlierit.— 1 M. II. 
C. Hep. 85. 

40. Tlie moment a party hecomes afflicted with 
leprosy, he loses his natural right of inheritance and the 
di^riualificotion de.scends to his heirs thus afllicted.— 
•(l a A. Pec 1857 p. 210. 

41 It is only'f If :!! li prosy assumes a virulent and 
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aggravated type that it is regarded by Hindoo law 
as a disqualification entailing forfeiture of inheritance. 
The rights of the party are not affected when attackkl by 
it in a mild and simple form—M. S. A. Dec. 1860 p.239. 

42. The mental incapacity which disqualifies a^ Hin¬ 
doo from inheriting on the ground of idiotcy is not 
necessarily utter mental darkness. A person of un¬ 
sound mind, who has been so from birth, is in point 
of law an idiot. Tile reason of disqualifying a Hindoo 
idiot is his unfitness for ordinai'y intercourse.—T. M 
H. C. Rep. 214 

43. According to Hindoo law, the widow of a 
party who had until his demise lived conjointly with 
a first cousin, and which widow subsequently to her 
husband’s demise had continued to live on with her 
hu.sband’s .said first cousin until he demised, and enjoy a 
community of goods with him, as in her husband’s life ¬ 
time, was entitled to succ.'od to the properly acquired 
by the said lirst cousin of her husband, in supersession 
of a lineal dcsiiendant of the common anec.stor, but be¬ 
longing to a braueh of Iho family long dissevered from 
tluil to which the first cousins belong.—A. S. D. \ 
Decs. 1802. p. 300. 

Under the Hindoo law, in conformity with 
the opinion of the Courtis Pundit, where one of t^yo 
hrollK'rs look under a will a joint aud equal share iu veal 
proi,erty bequeathed by their father, a tliird brotliev 
IS entitled to succeed by inheritance to half of the 
moK t} possessed by one of the brothers predeceasing 

iqX severalty notwitlistandiiig.— 

louo p. 533. 

4o, ^Viiere uie plaintiff sued as daui^htcr to siiocoed 
to Ike ]>roperty ot Jier dec(\nsed father, to the exelu.dou 
of t iH‘ ddrndaut, the childless Avidow of a son who pre- 
cci asiHl liis fa ther, and who was iu i^ossQSsiou of the 
property, held tlsat, in confoiiuity with the Hindoo 


^Msr/fy 



law of SHCcessiou, as laid, clowa byforaier pvccedeuis, 
tlie daughter Avassole heir to her lather, as to heredita¬ 
ry projrorty, ))tit was not entitled to property aeqiiired 
hy the son a\ ho had female issue, and to a eertain 
mouzali in regard to which the widow had been record¬ 
ed as proprietor during her father-in-law^’s life.—A. S. 
D. A. Decs 18(> j! p. 171. 

46. A sister’s son, except in Bengal, is no heir ac¬ 
cording to the MUcsharci or the Mithila scliool.—6tli 
Septr 1861. Sutherland’s Weekly Rexjorter. vol 1 p. 71. 


MAINTENANCE. 

1. A was liable to pay D, a widow, a monthly allow¬ 
ance for maintenance. A obtained a decree against B 
as heir of her husband, for a debt of her husband. 
Held that he w'as not entitled to attach the niaiute- 
nance under the decree.—MarsJuill’s Calcutta High 
Court Keport vol 1 p. 2, 

2. When the maintenance of a Hindoo wddow was 
not made hy her deceased husband dependent on her 
living vrith his family,she is entitled to it notwithsfand- 
ding she leave the house of his family and go to that of 
her fatlicr.— J)il(o v<d 1 p. 1. 

y. 1 oriiMtiire of ancestral and other propci’ty under 
Bengal Kegulation XI of 1796 for acts coriimittcid 
by the sons of A does jiot iiif'ct (ho rights of A’s 
widow who was entitled to Tiiaintenanee,"out of tho 
whole estate that was ancestral.--Tilooru’s Indian 
Appeals, vol VI p. 2 tO. 

4. Althoiigli tlie Courts in India recognize the 
jjow'cr of a Hindoo to make a will, yet tlie extent of the 
pow'cr ol disposition liy a testator is to be regulated by 

the Hindoo la'v and cannot iutorfere with the widow’s 
right to a pi’opet* maiiiteuanoe. — Ditto vol nil p. 60 , 


WiNisr^^ 




5. 'i'he v\ icloAV of a Hindoo, wlio died before his fafhci’, 
is entitled to food and raiment only. — Select Ilepovts 
vol HI. p. 33. Sec also A. S. C. S. 11. for 1859 
p. 52. 

6. A widow (Hindoo) has no claim on her step-grand- 
son, or her step-son’s widow for maintenance, while she 
has a stop-sou living, who alone is hound to maintain her, 
even though the others are"in joint possession with him 
of lier husband’s estate.—Select Reports vol III. p. 70. 

7. AVIierethe Avidow of a Hindoo is ei'cluded bylaw 
from inheriting lier h\isband’s property, the Courts ai’p 
authorized to fix the aniouut of maintenance receivable 
from her luisband’s heirs, with reference to the circum¬ 
stances of the family. — Ditto vol III. p. 223. 

8. Allotment of maintenance to a Hindoo widow must 
he proportionate to the returns of her husband’s 
estate. — Ditto vol iv’^. p. 122. See also A. S. C. R. 
for 18(52 p. 9(). 

9. The mere recinpt for .some time by a Hindoo Avidow 
of a small money allowance of food and raiment, does 
not bar Inn- from .suing fora maintenance, proj)or(ion- 
ato to the ivturus other husband’s estate.—31st Au'i-nst 
1850 C. S. D. A. H. p. 122. 


10. trader the Hindoo law and published prccedonls o<‘ 
the court, a widow is entitled'to maintenance, from 
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15. A Hiiicloo IcaA'cs all his propovty to his sons, by 
will, and a partition is effected among them according to 
the terms of his will. The Court will grant mainte¬ 
nance to his widow after the partition, and direct^cach 
of the sliarcrs to contribute.—30th March 1813.—Fulton 
vol. I. p. 189. 


10. A brother’s widow is only entitled to separate 
maintenance out of ancestral properly.—M. S. A. 
Decs. 1859 p. 272. 

17. A widow is entitled to demand an allowaiice iji 
money for lior separate maintenance.— Ditlo 18-19 

P- 1. 

18. The widow of a member of a joint family destitute 
of pateimal property, is entitled to be supported by 
the pai’ceners so long only as she lives in their house 
and under their care.— Ditto p. 5. 

19. A widow afflicted with blindness is disqualified 
from inheriting lier husband’s estate ; but his heir is 
bound to maintain her and clothe her during her life 
in a rcspecta])Ie manner.—I Borrodailc 411. 

20. A separate maintenance will not be awai’ded where 
the party sued has mci’cly a lloating and uncertain in¬ 
come.—M. S. A Docs. 1859. p. 272. 

21. A mother, notwithstanding that she has quitted 
her son’s protection without adequate cause, is entitled 
to look to him for an allowance.—1 Dec. of M. S. A. 
170 . 

22. A widow of a deceased Hindoo succeeding to his 
jiropcrly is bound to maintain, according to her means, 
the widow of her adopunl son 'vlio <lied first.--l:3tii 
July 1819. 2 Jlorrodaile 1LO. 

23. The support of a widow 1)y her parents is o})tional. 
Should they refuse, hei’ hu.sl)an(rs ludrs are bound to 
maintain her even though she had not arrived to ma¬ 
turity at the time of her liiisband’s death.—-il. S. A, 
Decs. 1858 p. lei. 


misr/ff. 
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il. A Hindoo dying and leaving a widow and dauo-liter 
by a fonnct marriage, the widow takes the estate^ but 
the daughter lias a claim on the estate for maintenance 

and residence during her step-mother’s life._ISth 

Novemlier 1811. Eorrodaile 381. 

25. An iUegitiraate son of a llajput or any of the 
three superior tribes, by a woman of the Sudra or 
other inferior class, is entitled to maintenance only.— 
Select Reports vol III. p, 132, 

26 . A claim by a Hindoo widow for an allowance from 
her husband’s fainily, is dismissed with reference to her 
own conduct, which, in the opinion of the Court, deprived 

her of all claim to a maintenance from them .—Ditto 
vol YTT. p. 141. 

PARTITION. 

1. Partition of a dwelling bouse may be claimed as 
of right by a Hindoo.—Marshall’s Calcutta High Court 
Report vol I p. I, 

2. As a gc.ncial inle, any sharer in o ioint 

properly is entitled to claim a separation of bis sliaro 
in oour.se of law, but where the division would bo ob 
viously detrimental to the interests of the other sharers 
in the property, the Courts would be justified in with 
holdtng a decree.—S, H. S> I). \ 'isf w p j 
p. 279. ‘ J- 

on^ his^own^ executed by an cider brother 

and which acMv ^ Iji’Othcr 

fn^ ! rmnhu -f tHe latter, on attain- 

-WdiJL be questioned by the Courts. 

P^^’’^bion of a joint undivided 

siiaV b'dl Ir.’ SO‘‘ts to gi’ o to each 
auces >^ ? ’ ‘bspose of his own shar.> ol 

funds or bv jointbxevtro,. ^ aequired with joint 

. J-- cUubrent from wdtat he pos- 





L XX- ] 




Avhile the family remained undivided, there must 
be an actual not merely a nominal separation. A mere 
agreement or express intention to divide is not suflieh 
ent to create separate properties.—S. D. S. D.A. N. . 
P. vol. II. pp. ()2. & 504. 

5. When partition is denied, the fact may be ascer¬ 
tained by reference to se])arate possession of house, or 
sej>aratc transaction of affairs. — Select Reports vol VII. 

P- ^7. ... 

t). Ancestral property is liable to partition on the 
demand of any of the coparceners.—1 Dec oi JM. S. A. 210. 

7. A grandson may, irres))cctive of all circumstances, 
maintain a suit against his lather for compulsory divi¬ 
sion of ancestral family property. 1 M. II. C. lle])S. 77. 

8. A minor can sue for division 'only on the ground 
of malversation or danger to his interest while the pro¬ 
perty is in the hands of a managing member.—M. S. 
A. Decs. 1859, p. 203. 

9. To su-stain a claim to a share of a deceased brother’s 
jtropertj^ it being admitted tluit there was no inheri¬ 
tance from the father, the claimant must show that 
the property in ({uostion was acquired by the joint 
labors and exertions of the deceased and himself.— 
1. M. S. A. Decs 101. 

10. A will sliowing a wish on the jiart of the testator 
that his sons should enjoy his estate jointly, is no bar 
to a suit for partition of the estate after his death— ^1. 
Dec of M. S. al. 495. 


j 1. Land granted for the maintenance of the rank 
anddlguily of .1 family is ex('m)U(‘d from ])!irtitiou,hut if 
till! laiMiibeis subscipientlv dividi' tley may res|n'ctivcly 
enjoy tlie annua) proiiuco m .;.ucli proportions as they 
may "he found legally entitled to—M. S. A. Dees. IS-'il. 

p 87. . . 

12. While the membm-s of a Hindu family eujoy in 

common uudivided property, money expended in its 
’inpi'Ov cDicat or repair is considered as spent ou behalf 


MiNisr^^ 
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_1 the members alike and all liave the 

outlay Avhen a division takes place—1. 


benefit of the 
M. H. C. Re]>s 


p. 309. 

13. Wliove one of four brothers sued, as a mcmljcr of 
the united family, for his share of the profits of a firm 
composed of one brother’s son and certain Mahomedan 
parties, it was held that he AVas entitled to such share 
on the concurrent authority of the custom of the 
country and Hindoo law, that all the members of an 
undivided family share all profits equally. The other 
parceners however Averc decreed to retain their sliares 
Aintouched, as they could not he supposed necessarily 
informed either of the laws or customs of another 
religion so as to make these binding upon them.—27th 
Peb. 1821.2 Borrodaile 2. 


11. Tlie mere execution of a deed of division does not 
alter the status of an undivided family unless actual 
possession of the shares lias been taken by the share¬ 
holders under tlic terms of the detal.—M. S. A. Decs. 
185:3 p. 125. 

15. A)):u’tition in fact is as binding as a partition ])y 
agreement.—Pulton vol. I. ]>. 132. 

IG. AVhcrc a division of family projierfy had taken 
place in Avliich for 19 years a party had aequiesced,' it- 
Avaft presumed that he consented to the share allotted to 
him, though under the Hindoo law he A\ns entitled to 
a larger share.—M. S. A. Dees. 1859 p. 84. 

17. The possession of cej^'jtain lauds appertaining to a 
joint estate, in lieu of an annual dividend of the pro- 
iits of the estate left inidm* the management of one or 
more sharers is sufficient to maintain a right of parti¬ 
tion in the joint estate Avlicii required.—Select llopovts 
vol 1 ]). 225. 


I H. lA hcii t bo inotluAr aud the Avidow of a IJrahmin 


dividfd l<>t wool! tbou) his property, eousisting of ncu'ui- 

oificiaiing in a temi'le, roserv- 


fi'.i' l;.ndoiid thi- right of 


misT^^ 
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fKyr 

.ig to each the power of alienating her own share, it 
was held that such partition was invalid by the Hindoo 
law in consequence of the incoinpetency of the parties, 
and a sale executed by the mother on the 
of it was sot aside—Select Reports vol. IV. p. 337. 


strength 


19. The sole manager of the joint stock of a Hindoo 
family, supposing that joint stock to be augmented by 
his sole exertions, is not entitled to a double share of 
the amount of the augmentation for his trouble.—Pulton 
vol. I. p. 105. 

20. The acquisition of a distinct property by a member 
of a joint family Avitboiit the aid of the joint^funds or of 
joint labor gives a separate right and creates a sepa¬ 
rate estate .—Dillo p. 166. 

21. The union with the joint fund of that Avhich 
might otherwise have been held in severalty, gives it the 
character of a joint and not of a separate property. 
— Ditto. 

22. Held, following the I’ecorded opinion of the Hin¬ 
doo law Officer, that a father who, after dividing his 
property among the sons by a first marriage, retaining a 
maintenance for himself, aftenvards remarries and ac¬ 
quires fi-esli property, exceeding his former property in 
value, is competent to transfer the property thus "re¬ 
maining and acquired, to his second wife, provided 
that it is dune for the benefit of the issue by the second 
marriage.—Agra S. C. R. 1862 page. 71. 


23. One guilty of oonooaling anv portion of tbo com¬ 
mon prop.-rty AS'ilb the view of delVaudimr ius coheirs of 
their sbari' tberoin, upon division forleits liis slmre. 
(3rilaesbnra f. IX. 4—12 ; of Madras Sud- 

dcr Court in .Special Appeal. 40 of 185.S.) 

2l!. A party .suing for division, and dying while the 
suit is pending,_ is held to be still undivided. His widow, 
consequently, is not entitled to dcjuand his share.— 
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(Judgment of Madras Sudder Court in Eegular Appeal 
80 of 180J.) 


PRESUMPTION. 


1. The presumption of law is, that the whole of the 
property of an undivided Hindoo family is in copar¬ 
cenary. The onus lies on a member of such family to 
prove that it was sex>aratoly acquired.—Moore’s Indian 
Appeals vol III. p. 229. 

See also Agra S. C. R. 18G3 p. 228. 


2. In cases in wliich a Hindoo widow having 
a minor son living, sells or mortgages from necessity 
any portion of the real estate of her infant son which 
she holds in trust for him, the burden of proof of such 
necessity, if it be called in question by the minor after 
reaching his majority, as in all cases in which special 
pleas are j)loaded, lies on the mortgagee or pur¬ 
chaser.—C. S. D. A. D. 1856 p. 980. 

3. In a Hindoo undivided family, the mere fact that 
one brother’s name was used in documents relating to 
property, affords no presumption of his being "sole 
proprietor ; especially wlicre he is the eldest brother, 
or is sliowu to be the managing member of the family. 
—MiirshaU’s Calcutta High'Court Reports vol 1 pavt ’l. 
See Sutherland’s AVoekly Reporter vol I. p. 38, 26th Au¬ 
gust 18()k 


•I. In a case where a Tliitdoo family migrates from 
one territory to another, if they presenwe their ancient 
religious ceremonies, they also preserve the law of 
succession. The presumption is, until the contrary 
is proved, that the family so migrating liave l>r<night 
witli them, and retain, all their rcligioiis •■cn'inoiiies 
and customs , especially ulion the fiimily is shown to 
lan e brought with it its own priests, ivho, ami their 
losccudants alter them, continue their ministrations 
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to t]ie period of contest.—Marshall’s Calcutta 
, High Court lleports vol. 1. part 2. 

J? conformity to the repeated rulings of Her 
Majesty s Council and the late Sudder Court, the 
ju-operties purchased in one brother’s name in a ioint 
Hindoo family are joint, and not self acquired and 
.separate, and the onus of rebutting such a presumption 
lalls upon the party making the special plea.— Mar- 
shall s High Court Reports vol I part 2 p. 100. Sec 

also Select Agra Court lleports vol. If. pp. 2t, 27 
and 70. n » 

6. In eonformity with tlio decisions of the late 

Sudder Court, where properties are admittedly not 
anoe.stral, the ordinary presumption of the ‘^ioint 
interest does not arise from tlie fact of the memliers 
of the family Jiving in common salitv. — Hav’s 
Com’t Reiiort Xo. 485 p, 4.33, ' ” 

7. The mere circumstance of messing together is in 

law no conclusive proof of coparcenerv in property.__ 

Select lleports vol. 1 p, 35. 

b. hen the presumjition of joint property in a joint 
IT indoo lamiJy is rebutted by production of ‘ an exclu¬ 
sive and .separate title, the party against whom .such 
a title is produced is bound to show that the title is 
not really exclusive and separate.-12th 8eptmnbcr 
1804. Motherland’s Weekly llcijorter vol. Ip. 107, 

it'^' ^’Cfcrsionary contingent interest subject to the 
life .'State of a Hindoo widow may he assigned. The 
ass gnecof suchan ,utcvc.tis entitled to restrain the 

of tho .'Hate ujiim -IVI. 1 ^. s.-i-urit.- to a.a-oiiiil i;,.- 
the usufruct during the widou’s lifotim.- —Mars]i‘iir«i 
Calcutta High Court lloport vol. 1. p, 022. 





WIDOW. 


1. A widow lias a life interest only in her husband’s 
landed estate, and therefore any alienation of it hv her 
is invalid and void.—1 Dec of M. S. A. p. 453. 

2. A widow cannot alienate immoveahlc property, 
hut with the consent of her heir.s.—M. S. A. Decs. 185f) 
P- ll'- 

3. A widow, although entitled to unresiiVved posses¬ 
sion of her deceased husband’s moveable property and a 
life interest ir liis hereditary landed prope rty, cannot 
alienate the latter either by gift or sale except with the 
consent of the heirs or from want of means to perform 
her husband’s funeral ceremonies .—Ditto 1840 p. 115. 

4. A widow is competent to sell her deceased hus¬ 
band’s landed property when .such alienation is necessarv 
to meet her Imsband’s funeral charges and debts and her 
own maintenance .—Dilio 1800 p. 15. 

5. A widow ill a dii idcd family has no power to ali¬ 

enate the iinmotc.able jiropt'riy inherited by her from her 
husband, ('.Kcejil a small portion thereof for relicrious 
purposes alone, but she has absolute authority over the 
personal or moveable property to consume or dispose 
of it at her pleasure .—Ditto 1850. p. 74. ^ 

C. A widow cannot during her life constitute bv deed 
any person other than the leg.al heir successor —1 Dec 
of j\I. S. A. 153. 


7. A lease g|-anted by a childless Hindoo svidoiv is 

sSe’Vntif ‘''0 " i-lo'v-Ma : 

Shall . Calcutta High Court Reports vol 1 part 2. 

to a life estate on Iv. 

d d nol^^^^^ Iteld, y/rs/ that this 

(iHi no1 work .'i forleituro ^ ^ • i 

enter. ,Sv.eo;„//y (81007 T ,r ^. reversioners to 

sioners were not <7at led ' 

to have the putme sot aside. 


MINlSr^^ 
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Thirdly, that the putneedar Ijeing a })ai‘ty to the suit, 
was entitled to appeal against that part of the decree 
which declared that the act of the widow has caused a 
forfeiture of lier estate, as well as against the part of 
it which set aside his piitnce.—Ditto vol 1 p. 1. 


9. Sale, by a Hindoo widow, of a property in Avliieh 

she had merely a life interest annulled, no necessity 
for such a sale having been shown. Before a decree 
for immediate possession can he given in such cases 
to the plaintiffs, it must be clearly ])rovcd ihut the 
property has deteriorated, owing to .5’’ ^ 

Ava.stod l)v the purchaser. —2n(l August ISO-'. Hay s 
High Court lleport No. 2 p. 107. 

10. An istifa given by a Hindoo widow having 
infant sons cannot operate to destroy the title of the 
infants.— Dilto. 


11. Ajioe.stral property held separately by the 
husband and so descending from him to his childle.ss 
widow, is under the Hindoo law alienable by the 
widow for wortliy, not for frivolou.s or immoral 
jjiirposes.—Agra S. C. B. vol 1 p. 191. 

iSee also Ami III p. 228 of the Select Reports, 

12. The term nmleen bad mcslecn in a demd docs 
uvjt prevent a Avidow frojn inheriting the ])rop.''rty 
eovere<l by it.~ A. R. C. R. vol 1 p- bl. Sec also Calcutta 
8udder Report for 1850 ]). 245. 

13. A Hindoo Avidow is incompetent to alienate 
tlu; veal propfwty derived from lun* husband,— 
l)ill'i p. r»2. 

3.4, ..V ILijidoo willow do'.;' I'loi hot riglit of 

succession by removing IVoui tlu; lamUy dwelling 
house of her deceased hu.sband.— bclect Reports' 
v-ol VII. p. :37. 

35 . A wid'‘Av cannot inlierit her deceased Imsband’s 
.share in joint undivided property.-rHitto yol II p. 450. 





[ XXMI 1 

rc. The Imsband’s property Avas decUived not liahlb 
for his widoAv’s debts.—C. S. D. A. D. for 185G p. 366. 

17. Accordiii" to the Hindoo law as current in 
Agra a ciiildless Hindoo widow after her Imshaud's 
death Avill succeed to the moiety of a village granted 
to him and his brother hv the ruler of the country oil 
a rent tree tenui’e, partition being presumed, after her 
death it will go to lier husband’s heirs.—Select Ileports 
vo'l II. p. 320. 

18. A widow holding a power of adoption, is not 
thereby divested of her life interest in her husband’s 
estate.—C. S. 1). A. H. for 1850 p. 422. 

10.' Under ^Hindoo Law a childless widoAV, al- 
thougli slie has a right to maintenance and to live with 
her brother-in-law in the family house, has no 
right to a dellned share in tlie house, even wlien her 
brother-in-law own and occupy the Jioiise, .still Jyss can 
she setup a claim to continued rc.^idcnce when (he 
proprietary right of the ownor.s of the liouse have 
passed from tlieir hands in execution of a decree of 
Court.-A. S. C. It. 186.-5 p. 6.3«. 

oo. The right of a widow who had not succeeded by 
inheritance to tlie property in suit, but had acipiired 
it by donation during tlie lifetime of her husband, and 
had since continued iu uniuterrnptod possession thereof, 
the [u-operty. moreover, having been seliacquired by 
tlie liushnnd, who was therefore couipeteut to di.sposo 
of it as fo liiin might seem fit, iMiinot be questioned 
on the ground that the widow had no right to a share 
of the property under the Hindoo law of inheritance.— 
A. S. C. 11. 1859 p. 63. 

21. A uddow of a Hindoo coparcener in a 
joint undivided e.state is incompetent to alienate by sri le 
to a third pa ty the sli tre of her deceased husband, 
own on the plea of the want of funds to un > L famil.v 
e.xixmscs —A. S. C. 11. isqo. p. 7s5, 
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22. In a case in Miiich ^wo brothers Hindoos OAViied 
a joint undiyided estate, and one A died, leaving a 
cJiildlesswidow, Avhile the second E survived for 40 years, 
and then died leaving similarly a childless widow ; after 
wJiicli the widow of A ol)taincd a decree in her favor, 
on a suit brought by her claiming half of the whole 
joint undivided property; held in special appeal that 
under Hindoo Law, the ])laintili‘ widow’s light became 
limited upon the deatli of her husband to maintenance 
only, and no right to share in the property as lieir of 
her deceased husband could revive upon tho deatli ol 
her brothei’-in-law B, unless it could be proved, which 
it had not been, that E had voluntarily conceded to her 
sucli right.—A. S. O. it. 1800 p. 729. 

23. Held after consulting the Hindoo Law OlFiccr 
that when tlie owner of a joint ancestral property died, 
leaving a brother ; a minor adopted son who avus his 
brother’s son ; and a widow : and when on the adopted 
son’s death tlie widoiv obtained possession of the pro¬ 
perty witli the consent of the husband’s brotlier, the 
widoAV possesses under Hindoo Law no riglit to ali' 
enatc the property during the life of her husband’s 
brother. Tlie decision of the Lower Court maintained 
ill this respect, but modified in regard to that part of 
the decree which w'ent to interfere with the w idow’s 
present possession .—lyuio 18G0 p. 301. 

24. Tlie decision of the Lower Court ruling that iu 
a joint undivided personalty the widoAV of a deceased 
joint sharer (the j»;irtie' Iicing Hindoos) hiliig childless, 
was not entitled to a sliure idiiriued. 'I’lic decision of 
the IjUW'Or t’oui't Avlier< ' (l<!l>ts liail bi'cii iiteliidcd 

in the divisible assets, juul other iiciu-j liaU been im¬ 
properly admitted, modified. A nuiiiiuniance also 
assigned to the widow w hose right was bare, was denied. 
—Villa 1860 p. 301. 

2.5. A chiW^a^^s, wid'iw in an undivided Hindoo 
family is as of right, to possession 
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^of her deceased husband’s estate, although she luoy 
liuld jointly with the other cosiuirers, if she cann^- 
realize her maintenance otherwise.—A. S. C. 11. ISGO 

j). 10. 

26. Decision of lower Court reversed as opposed 
to Hindoo law, and the decretal order being at variance 
with the claim advanced. A merely ministerial order 
for record of names does not constitute a judicial decision 
by a settlement officer. Lapse of time runs against, 
and not in favor, of a party out of possession. A 
Hindoo widow is incompetent to alienate joint ances¬ 
tral property, and a claim grounded on such an alleged 
transfer is ‘nvalid. A decision declaring a i)arty entitled 
to possession of property ■which she pleaded to liave 
transferred, is null.— Ditto 1860 p. 12. 

27. Suit to declai’e an alienation by a widow of her 
husband’s share invalid, on tlie groun i of common 
descent of plaintilf and the late Jiusland of the 
■^yjdow, was di^’inissod on special appeal, the Judge ha^"- 
in" found that no such common descent exists.— Ditto 
18G0 p. GOl. 

28. Where defendant resisted pluintill’’s claim to a 
share in a joint undivuh'd cstaie in special appeal on 
the ground of the existence of a general clause in tUe 
administration paper allowing shareholders to alienate, 
held that the deceased sharer being a childless Hindob ' 
widow incaonb! • lo aliciialc the .share of her decavisod 
husband umic'r Uiudoo Izjw. tlu'general proviso in the 
administration i)aper wa.- insufficient to set i.-sido the 
Law. — Ditto 1800 p. 058. 

29. Held contrary to an opinion delivered by the 
Hindoo Law Oilicer of the Court, that whore 'lo 
inheritance of a deceased person w as oonte.sled betw ■'ca 
Ms widow', on tin; one side, and i lie w- ulcw • ' a soji 
who had dic'd during his father’s liCct '-ae, ou ih ■ 
otli -r ; iiio latter has, Uuder Hindoo la’ > ngh! u. 
share «r inh. ritaiico hutari'ht of suitable maiii- 
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ifSihncG only and right to any personal property of 
.vhicli Jicr husband iiad i^ossession during bis life.—• 
A. S. C. E. 1802 p. 240. 

30. A Hindoo widow 1)y ber uncbastity and deser¬ 
tion of her husband’s family, forfeits all claim to main¬ 
tenance and to participate in the proceeds of her late 
liusband’s share of his patrimony and the next of kin 
to lier liusband are comijetent to exclude her from the 
enjoyment of the family property .—Ditto 1802 p. 506. 

31. Held in conformity with former precedents 
that a Hindoo widow is incompetent l<> alienate per¬ 
manently real property, inherited by her in succession 
to lier husband, except for pious and necessary pur¬ 
poses .—Jjillo 1SG3 p. 176. 

See also ditto 1801 p. 185. 


32. A transfer of her liusband’s ancestral estate by 
a Hindoo vd.dow set aside. Held that the purchaser 
had not l)een recognized and acce 2 )ted as such by tlio 
parlies who sued for his ejection haring signed an. 
agreement togetlier with liim and others, on the siibje'ct 
of a supplementary partition of tlic waste and Ijarreii 
lands of the village, their elder brother having protest(;d 
against his recognition when the original partition of 
tlie village Avasmade .—Ditto 1803 p. 522. 

33. In a suit in which the (piestion raised was the 
val'dilj ofn di rd by a Hindoo widow, the sons being^ 
alive ; held, that t,he plea of necessity for the sale of 
the house to defray the liinoral expenses of the deceased 
busbaud, raised by the purchaser of the house, Ihe fact 
of llie ^^•l•es^rUy beiu^ found by the .[..owr (.lourts a.s 
a valid one, validity of sale deed by widow uphold 
accordingly .—Ditto 1804 p. 217. 

o] A Conveyan(!c by a Hindoo w'idow, without 
nroof of necessity to justify an alienation of ancestral 

property, can only operate a.s a conveyance of her life 
inteiesi. The purchase of a kisniut sold' for governiueut 
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revehuo does not destroy tlie pre-existing rights ol 
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hol(l(U's ol* the tenure. lieversioners are as much ent. 
tied to have a sale of their share in such a kismut set 
aside as a sale of any other property by the widow 
without necessity.—28th August 1861..‘^Sutherland’s 


f ’Weekly Reporter vol I p. 17. 

f or. A tt:„j _-i_ 


35. A Hindoo widow cannot be compelled without 
proof of waste to give security for the value received hy 
lier of lands belonging to her husband’s estate taken 
by a Railway company.—19th Septembor 1861. Diffo 
vol Ip. 125. 

36. A reversionary contingent interest subject to the' 
life estate of a Hindoo widow may be assigned. The 
assignee of such an interest is entitled to restrain the 
widow from committing waste by taking possession of 
the estate upon giving security to account for the 
usufruct during the widow’s lifetime.—Marshall’s Cal- 
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